Consent Decree Appendix A

Trustee Council Resolution relating to this Consent Decree



Fox River/Green Bay Natural Resource Trustee Council
Resolution No. 4

Resolution Regarding the Proposed Consent Decree in United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.)

WHEREAS, the undersigned members of the Fox River/Green Bay Natural Resource
Trustee Council (“collectively the “Trustees™) acknowledge that the Trustees were informed of
negotiations with potentially responsible parties regarding the releases of hazardous substances
that resulted in injuries to natural resources under Federal, State, and Tribal Trusteeship at the
Lower Fox River and Green Bay Site;

WHEREAS, the Trustees are aware that the negotiations have resulted in a proposed
Consent Decree in the case captioned United States and the State of Wisconsin v. P. H. Glatfelter
Company and WTM I Company (E.D. Wis.);

WHEREAS, the Trustees participated in the negotiations concerning the provisions of the
Consent Decree relating to natural resource damages and natural resource restoration efforts at
the Site;

WHEREAS, the Trustees understand that, under the Consent Decree, Settling Defendants
P. H. Glatfelter Company (“Glatfelter”) and WITM I Company (“WTM”) would each: (1) pay
$150,000 to the U.S. Department of the Interior (“DOI”’) to reimburse a portion of DOI’s past
natural resource damage assessment costs (collectively the $300,000 “DOI Past Cost Payments™);
and (2) pay an additional $1,500,000 to finance natural resource restoration efforts at the Site
(collectively the $3,000,000 “NRD Commitment”);

WHEREAS; the Trustees agree to cooperate and participate, as appropriate, in the natural
resource restoration efforts prescribed by Section XVI of the Consent Decree;

WHEREAS; the Trustees agree to cooperate and participate, as appropriate, in the special
procedures for restoration work prescribed by Consent Decree Appendix E;

WHEREAS, the Trustees acknowledge and agree that under Paragraph 48 of the Consent
Decree, a portion of the NRD Commitment may be used to fund Approved Restoration Work
that would be performed by Glatfelter and/or WTM, if the Trustees jointly approve a Project
Implementation Plan for such Work;

WHEREAS, the Trustees acknowledge and agree that under Paragraph 49 of the Consent
Decree, the remainder of the NRD Commitment will be disbursed to a Site-specific sub-account
within the DOI NRDAR Fund and will be managed by DOI for the joint benefit and use of the
Trustees to pay for Trustee-sponsored natural resource restoration efforts;

WHEREAS, the Trustees acknowledge and agree that all funds disbursed to the DOI
NRDAR Fund under Paragraph 49 of the Consent Decree shall be used in a manner consistent
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with the Trustees’ Joint Restoration Plan, and shall be applied toward the costs of restoration,
rehabilitation, or replacement of injured natural resources at the Site, and/or acquisition of
equivalent resources, including but not limited to any administrative costs and expenses
necessary for, and incidental to, restoration, rehabilitation, replacement, and/or acquisition of
equivalent resources planning, and any restoration, rehabilitation, replacement, and/or acquisition
of equivalent resources undertaken;

WHEREAS, the Trustees acknowledge Subparagraph 102.a of the Consent Decree and
agree that the Trustees shall recognize that Glatfelter and WTM are entitled to full credit for the
NRD Commitment, applied against their liabilities for natural resource damages relating to the
Site; provided, however, that the credit ultimately recognized shall take into account and shall
not include the amount of any recoveries by Glatfelter and WTM of any portions of such
payments from other liable persons, such as through a recovery under Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613; the Trustees also acknowledge and agree that the
recognized credit may take into account, as appropriate, the value of restoration projects funded
by the NRD Commitment;

WHEREAS, the Trustees recognize and acknowledge that the Consent Decree does not
include a covenant not to sue Glatfelter or WIM for natural resource damages, and recognize and
acknowledge that the Consent Decree expressly reserves all rights against Glatfelter and WTM
for liability for natural resource damages relating to the Site; and

WHEREAS, the Trustees understand that Glatfelter and WTM, by entry into the Consent
Decree, have not admitted any liability for natural resource damages relating to the Site.

NOW THEREFORE BE IT RESOLVED that the Trustees support the proposed Consent
Decree and agree to act in accordance with the Consent Decree, as specified by this Resolution.
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Fox River/Green Bay Natural Resource Trustee Council
Resohition No. 4

Resolution Regarding the Proposed Consent Decree in United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Compan (ED Wis.)

FOR THE UNITED STATES DEPARTMENT OF THE INTERIOR

/MQOD(—U« DATE: r/[(;/o}

Chatlie Wooley, Assistant Re.gior}aﬂ)irector
U.S. Fish and Wildlife Service, Region 3
in Consultation with NOAA
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Fox River/Green Bay Natural Resource Trustee Council
Resolution No. 4

Resolution Regarding the Proposed Consent Decree in United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.)

- FOR THE WISCONSIN DEPARTMENT OF NATURAL RESOURCES

DATE: 5,/ //3
V4

, Deputy Administrator
Water Dfvision
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August 14, 2003

Fox River/Green Bay Natural Resource Trustee Council
Resolution No. 4

Resolution Regarding the Proposed Consent Decree in United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.)

FOR THE MENOMINEE INDIAN TRIBE OF WISCONSIN

M 6“4’/3 DATE: 5-28-03

Gary Bis/ w i’ice#hair
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Fox River/Green Bay Natural Resource Trustee Council
Resolution No. 4

Resolution Regarding the Proposed Consent Decree in United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.)

FOR THE ONEIDA TRIBE OF INDIANS OF WISCONSIN

DATE: ﬁ% ZQ,Q(ZQS’

P4ul Niftham, Council Membe;
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Fox River/Green 3ay Natural Resource Trustee Council
Resolution No. 4

Resolution Regarding the Proposed Consent Decree in United States and the State of
Wisconsin v. P. H. Glatfelter Company and WITM I Company (ED. Wis.)

FOR THE MICHIGAN TRUSTEES
Michigan Department of Environmental Quality

M#f M i DATE: &/ -J453

William Creal

Michigan Departtnent of Attorney General

&W 4«)% patp. E18-03

Ka??efen Cavanaugh, Assistant Attornéy General
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Consent Decree Appendix B

Management of the Disbursement Special Account

1. Background.

a. The API/NCR Decree. Pursuant to the Consent Decree in United States
and the State of Wisconsin v. Appleton Papers Inc. and NCR Corporation, Case No. 01-C-0816
(E.D. Wis.), Appleton Papers Inc. and NCR Corporation (collectively “API/NCR”) are obligated
to provide the Plaintiffs up to $10 million per year over the four-year term of that Decree (up to
$40 million in total), to be applied toward response action projects and natural resource damage
restoration projects relating the Site. A separate Memorandum of Agreement among the
Plaintiffs and other Inter-Governmental Partners provides that approximately one-half of the
$40 million payable under the API/NCR Decree shall be used to implement response action
projects and that the remainder shall be used to implement natural resource restoration projects.
Funds under that Decree can also be used as partial funding for larger projects. As set forth in
detail in the API/NCR Decree, within 21 days after the Plaintiffs provide API/NCR a good faith
written estimate of additional funds required for projects to be performed over the next six
months, API/NCR are obligated to provide the requests funds, subject to the $10 million annual
funding limitation. Funding provided for response action projects under the API/NCR Decree
can be deposited in a Site-specific Superfund Special Account within the EPA Hazardous
Substance Superfund, to be retained and used to conduct or finance response action projects at or
in connection with the Site. As recognized by the API/NCR Decree, funds paid under that
Decree can provide partial funding for projects that are also funded in part from other funding
sources.

b. Plaintiffs’ Intention to Devote $10 Million From the API/NCR Decree for
Designated Response Projects in OU1. The Plaintiffs intend to devote up to $10 million payable

under the API/NCR Decree for one or more projects that will be performed as part of the QU1
Remedial Action (hereinafter “Designated Response Projects’™), as permitted by the API/NCR
Decree. Consistent with that intention, the Plaintiffs shall use their best efforts to have

$10 million available for funding response action projects under the API/NCR Decree deposited
in the Fox River OU1 Disbursement Special Account (the “Disbursement Special Account”), so
that such funds can be used for Designated Response Projects.

(1 The Plaintiffs and the Settling Defendants will jointly identify
Designated Response Projects, and the Settling Defendants will assist the Plaintiffs in preparing a
good faith estimate of costs required for the Projects over the next six months.

(2)  The Plaintiffs will then make an appropriate request for the funds
from API/NCR and will have such funds deposited in the Disbursement Special Account, as
permitted by the API/NCR Decree.

3) Allowable RD/RA Costs for Designated Response Projects shall be
paid mitially from the Escrow Account described by Consent Decree Paragraph 11 and
Appendix C. Approximately every three months, the Escrow Account shall then be replenished
pursuant to this Appendix B, through a disbursement from the Disbursement Special Account to
the Escrow Account.
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2. Use of the Disbursement Special Account, Generally. Any funds deposited in the
Disbursement Special Account pursuant to Consent Decree Paragraph 10 shall be managed and
disbursed as provided by this Appendix B. This Appendix shall not apply to any funds other
than those deposited in the Disbursement Special Account pursuant to Consent Decree
Paragraph 10, or to any account other than the Disbursement Special Account.

3. Special Account Disbursements to the Escrow Account. Approximately once
every three months, for so long as a balance remains in the Disbursement Special Account, the

Settling Defendants may request that the Escrow Account be reimbursed for Allowable RD/RA
Costs already paid from the Escrow Account for Designated Response Projects. Any such
request shall be made in a Quarterly Report submitted to Plaintiffs pursuant to Consent Decree
Paragraph 32. Settling Defendants shall not include in any Quarterly Report costs included in a
previous Quarterly Report if those costs have been previously reimbursed pursuant to this
Appendix. Within 60 days of EPA’s receipt of a Quarterly Report requesting reimbursement of
the Escrow Account under this Paragraph, or if EPA has requested additional information under
Consent Decree Subparagraph 32.c or a revised Quarterly Report under Consent Decree
Subparagraph 32.d, within 60 days of receipt of the additional information or the revised
Quarterly Report, and subject to the conditions set forth in this Appendix, EPA shall disburse the
funds from the Disbursement Special Account to the Escrow Account as reimbursement of the
Allowable RD/RA Costs for the Designated Response Projects. If the Settling Defendants fail to
cure a deficiency in a Quarterly Report that has been identified by the Response Agencies within
15 business days after being notified of, and given the opportunity to cure, the deficiency, EPA
will recalculate the Allowable RD/RA Costs eligible for reimbursement and will disburse the
corrected amount to the Escrow Account in accordance with the procedures in this Appendix.
The Settling Defendants may dispute EPA’s recalculation under this Paragraph pursuant to
Consent Decree Section XX (Dispute Resolution). In no event shall funds be disbursed from the
Disbursement Special Account in excess of amounts properly documented in a Quarterly Report
accepted or modified by EPA.

4. Procedure for Special Account Disbursements to Settling Defendants. EPA shall
disburse the funds from the Disbursement Special Account to the Escrow Account in accordance

with written instructions that the Settling Defendants shall provide EPA after the Effective Date.

5. Termination of Disbursements from the Special Account. EPA’s obligation to
disburse funds from the Disbursement Special Account under this Consent Decree shall

terminate upon EPA's determination that Settling Defendants: (i) have knowingly submitted a
materially false or misleading Quarterly Report; (ii) have submitted a materially inaccurate or
incomplete Quarterly Report, and have failed to correct the materially inaccurate or incomplete
Quarterly Report within 15 business days after being notified of, and given the opportunity to
cure, the deficiency; or (iii) failed to submit a Quarterly Report as required by Consent Decree
Paragraph 32 within 15 business days (or such longer period as EPA agrees) after being notified
that EPA intends to terminate its obligation to make disbursements pursuant to this Appendix
because of Settling Defendants’ failure to submit the Quarterly Report as required by Consent
Decree Paragraph 32. EPA’s obligation to disburse funds from the Disbursement Special
Account shall also terminate upon EPA’s assumption of performance of any portion of the
Response Work pursuant to Consent Decree Paragraph 90, when such assumption of
performance of the Response Work is not challenged by Settling Defendants or, if challenged, is
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upheld under Consent Decree Section XX (Dispute Resolution). Settling Defendants may
dispute EPA’s termination of special account disbursements under Consent Decree Section XX
(Dispute Resolution).

6. Recapture of Special Account Disbursements. Upon termination of
disbursements from the Disbursement Special Account under Paragraph 5 of this Appendix, if

EPA has previously disbursed funds from the Disbursement Special Account for activities
specifically related to the reason for termination (e.g., discovery of a materially false or
misleading submission after disbursement of funds based on that submission), EPA shall submit
a bill to Settling Defendants for those amounts already disbursed from the Disbursement Special
Account specifically related to the reason for termination, plus Interest on that amount covering
the period from the date of disbursement of the funds by EPA to the date of repayment of the
funds by Settling Defendants. Within 30 days of receipt of EPA’s bill, Settling Defendants shall
reimburse the Hazardous Substance Superfund for the total amount billed by a certified or
cashier’s check or checks made payable to “EPA Hazardous Substance Superfund” referencing
the name and address of the party making payment, EPA Site/Spill Identification Number A565,
and DOJ Case Number 90-11-2-1045/2. Settling Defendants shall send the check(s) to:

U.S. Environmental Protection Agency, Region 5
Program Accounting and Analysis Branch

P.O. Box 70753

Chicago, IL 60673

At the time of payment, Settling Defendants shall send notice that payment has been made to the
to DOJ and EPA in accordance with Consent Decree Section XXVIII (Notices and Submissions)
and to:

Financial Management Officer

U.S. Environmental Protection Agency, Region 5
Mail Code MF-10J

77 W. Jackson Blvd.

Chicago, IL 60604

Upon receipt of payment, EPA may deposit all or any portion thereof, in the Hazardous
Substance Superfund, in the Fox River OU1 Disbursement Special Account, in the Fox River
Site Special Account, or in another Site-specific special account within the Hazardous Substance
Superfund. The determination of where to deposit or how to use the funds shall not be subject to
challenge by Settling Defendants pursuant to the dispute resolution provisions of the Consent
Decree or in any other forum or proceeding. Settling Defendants may dispute EPA’s
determination as to recapture of funds pursuant to Consent Decree Section XX (Dispute
Resolution).

7. Balance of Special Account Funds. After Certification of Completion of
Remedial Action by EPA pursuant to Consent Decree Subparagraph 44.b, and after EPA
completes all disbursements to the Escrow Account in accordance with this Appendix, if any
funds remain in the Disbursement Special Account, EPA may transfer such funds to the
Hazardous Substance Superfund, to the Fox River Site Special Account, or to another Site-
specific special account within the Hazardous Substance Superfund. Upon any Termination Date
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under Consent Decree Paragraph 98, and after EPA completes all disbursements to the Escrow
Account in accordance with this Appendix, if any funds remain in the Disbursement Special
Account, EPA may transfer such funds to the Hazardous Substance Superfund, to the Fox River
Site Special Account, or to another Site-specific special account within the Hazardous Substance
Superfund. Any transfer of funds to the Hazardous Substance Superfund, to the Fox River Site
Special Account, or to another Site-specific sub-account within the Hazardous Substance
Superfund shall not be subject to challenge by Settling Defendants pursuant to the dispute
resolution provisions of the Consent Decree or in any other forum or proceeding.
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Consent Decree Appendix C
Escrow Account Management

1. Escrow Account Establishment. Pursuant to Consent Decree Paragraph 11, the
Settling Defendants shall establish an escrow account trust fund — to be known as the Fox River
OU1 Escrow Account (the “Escrow Account”) — with a duly-chartered federally-insured bank
(the “Escrow Agent”). The funds in the Escrow Account shall be held in trust for the
performance of certain requirements of this Consent Decree, and the United States and the State
shall be beneficiaries of the Escrow Account. The Escrow Account may be established and
managed as several accounts or sub-accounts to address the different sources and uses of the
funds paid into the Escrow Account.

2. Escrow Agreement Form and Requirements. The final escrow agreement shall be
provided to the Plaintiffs for approval primarily to ensure that the escrowed funds will be
handled in accordance with this Consent Decree. The escrow agreement shall instruct and
authorize the Escrow Agent to apply, retain, or use the funds in the Escrow Account (and all
interest or other income earned on funds deposited in the Escrow Account) in order to finance
response actions taken or to be taken at or in connection with OU1 of the Site, but only in
accordance with, and to the extent required by, the governing provisions of the Consent Decree.

3. Monthly Financial Reports. The escrow agreement shall require that the Escrow
Agent prepare and submit to the Response Agencies’ Project Coordinators designated under the
Consent Decree statements every month detailing money received and disbursed in the preceding
month, and the balance in the Escrow Account on the date of the statement.

4. Disbursements from the Escrow Account, Generally. The Escrow Agent shall
disburse certain funds from the Escrow Account to the United States and the State as payment of
sums due under this Consent Decree and shall disburse certain other funds from the Escrow
Account to the Settling Defendants for reimbursement of Allowable RD/RA Costs and/or
Allowable Restoration Work Costs. In addition, the Settling Defendants may direct the Escrow
Agent to pay Allowable RD/RA Costs directly to a contractor or subcontractor responsible for
the performance of the Response Work, or to pay Allowable Restoration Work Costs directly to a
contractor or subcontractor responsible for the performance of Approved Restoration Work.

5. Disbursements from the Escrow Account.
a. Disbursements shall be made from the Escrow Account only for:

1) payment of amounts due under Consent Decree Subparagraph 53.b
(Subsequent Payments and Disbursements for Natural Resource Restoration);

(2)  payment or reimbursement of Allowable RD/RA Costs under
Consent Decree Paragraph 12 (OU1 Remedial Design) and Consent Decree
Paragraph 14 (OU1 Remedial Action);

(3)  payment of Specified Future Response Costs payable to Plaintiffs
under Consent Decree Paragraph 54 (Payment of Specified Future Response
Costs);
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() a payment of any or all unexpended funds remaining in the Escrow
Account to the Fox River Site Special Account within the EPA Hazardous
Substance Superfund, to be retained and used to conduct or finance response
actions at or in connection with the Site, or transferred by EPA to the EPA
Hazardous Substance Superfund, in the event EPA and/or WDNR assume
performance of all or any portions of the Response Work under Consent Decree
Paragraph 90 (Response Work Takeover);

(5)  payment or reimbursement of Allowable Restoration Work Costs
for Approved Restoration Work under Consent Decree Paragraph 48;

6) a partial refund payment to the Settling Defendants after
Certification of Completion of Remedial Action by EPA pursuant to Consent
Decree Subparagraph 44.b, if requested by the Settling Defendants and approved
by EPA, after a determination by EPA that the partial refund will leave a balance
in the account that will be sufficient to fund the completion of the Response
Work;

N a refund payment to the Settling Defendants of any and all
unexpended funds remaining in the Escrow Account, after a determination by the
Plaintiffs that all required disbursements from Escrow Account have been made,
after a Termination Date under Consent Decree Paragraph 98;

8 a refund payment of any and all unexpended funds remaining in the
Escrow Account, after a determination by the Plaintiffs that all required
disbursements from Escrow Account have been made, in the event the Plaintiffs
withdraw or withhold consent to the Consent Decree before entry, or the Court
declines to enter the Consent Decree;

) a final payment of any and all unexpended funds remaining in the
Escrow Account, after Certification of Completion of the Response Work by EPA
pursuant to Consent Decree Subparagraph 45.b, either: (i) as a final refund
payment to the Settling Defendant, if a final refund payment is requested by the
Settling Defendants within 180 days after Certification of Completion of the
Response Work; or (ii) as a payment to the Fox River Site Special Account within
the EPA Hazardous Substance Superfund, to be retained and used to conduct or
finance response actions at or in connection with the Site, or transferred by EPA
to the EPA Hazardous Substance Superfund, if a final refund payment is not
requested by Settling Defendants within 180 days after Certification of
Completion of the Response Work; and

(10) payment of fees, taxes, and expenses under Section 5.3 of the
Escrow Agreement.

b. A disbursement from the Escrow Account shall only be made by the

Escrow Agent after receipt of a duly executed escrow disbursement certificate in substantially the
form attached hereto at Consent Decree Appendix D, Exhibit A (Form of Escrow Disbursement
Certificate for Trustee-Sponsored Natural Resource Restoration Efforts), Exhibit B (Form of
Escrow Disbursement Certificate for Payment or Reimbursement of Allowable RD/RA Costs),
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Exhibit C (Form of Escrow Disbursement Certificate for Payment of Specified Future Response
Costs), Exhibit D (Form of Escrow Disbursement Certificate for Response Work Takeover),
Exhibit E (Form of Escrow Disbursement Certificate for Payment or Reimbursement of
Allowable Restoration Costs), Exhibit F (Form of Escrow Disbursement Certificate for Refund
Payment to Settling Defendants), or Exhibit G (Form of Escrow Disbursement Certificate for
Final Payment to Fox River Site Special Account).

c. Copies of any escrow disbursement certificate submitted to the Escrow
Agent shall be submitted to all other Parties to this Consent Decree in accordance with Consent
Decree Section XXVIII (Notices and Submissions), and shall be submitted to the other Parties in
the same manner and on the same day that the escrow disbursement certificate is submitted to the
Escrow Agent. No disbursement from the Escrow Account shall be made in response to an
escrow disbursement certificate unless: (i) at least 10 business day have elapsed since the
Escrow Agent received the escrow disbursement certificate; and (ii) the Escrow Agent has not
received written notice within those 10 business days that a Party to this Consent Decree objects
to the requested disbursement and has invoked the dispute resolution procedures under Consent
Decree Section XX (Dispute Resolution) to resolve the objection.

6. Disbursements for Natural Resource Restoration. Beyond the $500,000 initial
payment for Trustee-sponsored natural resource damage restoration efforts required by Consent
Decree Subparagraph 53.a, an additional $2,500,000 deposited in the Escrow Account shall be
earmarked and dedicated for natural resource restoration relating to the Site, as the remainder of
the NRD Commitment. That $2,500,000 shall be disbursed from the Escrow Account as set
forth in the following Subparagraphs: (i) for payment or reimbursement of Allowable
Restoration Work Costs incurred for Approved Restoration Work to be performed by the Settling
Defendants under Consent Decree Paragraph 48; and/or (ii) for payment to a Site-specific
sub-account within the DOI NRDAR Fund, to finance Trustee-sponsored natural resource
damage restoration efforts under Consent Decree Paragraph 49.

a. Disbursements shall be made from the Escrow Account in accordance with
Consent Decree Paragraph 11 and Consent Decree Paragraph 48 for payment or reimbursement
of Allowable Restoration Work Costs incurred for Approved Restoration Work to be performed
by the Settling Defendants.

b. By no later than December 1, 2004, the following additional amount shall
be disbursed from the Escrow Account to a Site-specific sub-account within the NRDAR Fund:
$1,250,000 less the total amount of all disbursements from the Escrow Account for Allowable
Restoration Work Costs through September 30, 2004,

C. By no later than December 1, 2005, the following additional amount shall
be disbursed from the Escrow Account to a Site-specific sub-account within the NRDAR Fund:
$1,250,000 less the total amount of all disbursements from the Escrow Account for Allowable
Restoration Work Costs between October 1, 2004 and September 30, 2005.

7. Disbursements for Specified Future Response Costs. Except for costs under
Consent Decree Section XV (Emergency Response) that are payable under Consent Decree

Subparagraph 54.a.(2), all Specified Future Response Costs incurred and billed by the United
States and/or the State before Certification of Completion of Remedial Action by EPA pursuant
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to Consent Decree Subparagraph 44.b shall be reimbursed from the Escrow Account, to the
extent that such costs are not inconsistent with the National Contingency Plan. The procedures
to be used for billing and reimbursing such Specified Future Response Costs are specified by the
following Subparagraphs.

a. EPA Reimbursement. On a periodic basis, the United States will send
Settling Defendants a cost summary that includes an EPA cost summary, showing direct and
indirect costs incurred by EPA and its contractors, and a DOJ cost summary, showing costs
incurred by DOJ and its contractors, if any. At any time after the bill has been sent to the Settling
Defendants, the United States may submit a duly executed escrow disbursement certificate
requesting that the Escrow Agent disburse the billed amount to EPA, subject to the dispute
procedures established by pursuant to Consent Decree Paragraph 68 and Section XX (Dispute
Resolution) of the Consent Decree.

b. State Reimbursement. On a periodic basis, the State will send Settling
Defendants a cost summary that includes a WDNR cost summary, showing direct and indirect
costs incurred by WDNR and its contractors, and a WDOJ cost summary, showing costs incurred
by WDOQJ and its contractors, if any. At any time after the bill has been sent to the Settling
Defendants, the State may submit a duly executed escrow disbursement certificate requesting that
the Escrow Agent disburse the billed amount to the State, subject to the dispute procedures
established by Consent Decree Paragraph 68 and Section XX (Dispute Resolution) of the
Consent Decree.

8. Disbursements for the Remedial Design

a. Settling Defendant WTM I Company shall be entitled to seek
disbursements from the Escrow Account for payment or reimbursement up to $2 million in
response costs incurred in performing its obligations under the July 2003 AOC and Consent
Decree Paragraph 12, as Allowable RD/RA Costs. If the costs of performing the work required
under the June 2003 AOC and Consent Decree Paragraph 12 exceed $2 million, then Settling
Defendant WTM I Company shall continue to perform and shall complete such work at its own
expense, without additional reimbursement from the Escrow Account.

b. The Plaintiffs shall be entitled to seek disbursements from the Escrow
Account for payment of all response costs incurred by Plaintiffs in overseeing the components of
the Response Work performed under the July 2003 AOC and Consent Decree Paragraph 12, as
Specified Future Response Costs.
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Consent Decree Appendix D

FORM OF
ESCROW AGREEMENT
for the Fox River OU1 Escrow Account

THIS ESCROW AGREEMENT for the Fox River OU1 Escrow Account (the “Escrow
Account”) is effective as of , , by and among P. H. Glatfelter Company
(“Glatfelter”) and WTM I Company (“WTM”) and (the “Escrow Agent”). The
following parties are the beneficiaries of this Escrow Agreement and the Escrow Account
established and managed hereunder (collectively the “Beneficiaries™): (i) the United States of
America (the “United States”) (on behalf of the U.S. Environmental Protection Agency (“EPA”)
and the U.S. Department of the Interior (“DOI”)); and (ii) the State of Wisconsin (the “State”)
(on behalf of the Wisconsin Department of Natural Resources (“WDNR”)).

WHEREAS, the United States and the State have filed an action, captioned United States
and the State of Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.)
(the “Litigation”), pursuant to Sections 106 and 107 of the Comprehensive Environmental
Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9606 and 9607,

WHEREAS, the Plaintiffs’ Complaint in the Litigation seeks, inter alia:
(1) reimbursement of certain response costs incurred and to be incurred by the United States and
the State for response actions at Operable Unit 1 (“OU1”) of the Lower Fox River and Green Bay
Site (the “Site”) in Northeastern Wisconsin, together with accrued interest; and (ii) performance
of response work by the defendants at OU1 of the Site, consistent with the National Contingency
Plan, 40 C.F.R. Part 300 (as amended),

WHEREAS, the United States, the State, Glatfelter, and WTM have negotiated a Consent
Decree in the Litigation memorializing a settlement of claims on specified terms;

WHEREAS, the appropriate natural resource trustees (the “Trustees”), as represented by
the Fox River/Green Bay Natural Resource Trustee Council, participated in the negotiation of the
Consent Decree, and support the Consent Decree, as indicated by the Trustee Council Resolution
attached as Appendix A to the Consent Decree;

WHEREAS, the Consent Decree requires that Glatfelter and WTM establish an interest-
bearing escrow account trust fund — to be known as the Fox River OU1 Escrow Account — and
make specified payments into the Escrow Account as financial assurance for certain obligations
under the Consent Decree, including for performance of response activities and natural resource
restoration efforts;

WHEREAS, the United States and the State will benefit from the funding and

performance of response activities and natural resource restoration efforts to be funded and
performed under the Consent Decree;

Appendix D - Page 1



NOW, THEREFORE, in consideration of the promises and of other good and valuable
consideration the receipt and sufficiency of which is hereby acknowledged, the parties hereto
agree as follows:

Section 1. Establishment and Funding of Escrow Account.

The terms “Fox River OU1 Escrow Account” and “Escrow Account” shall mean escrow
account established by this Escrow Agreement to receive, hold, and disburse funds to be used for
payment and reimbursement of particular categories of Site-related response costs and natural
resource restoration costs under the Consent Decree. The Escrow Account may be established
and managed as several accounts or sub-accounts to address the different sources and uses of the
funds paid into the Escrow Account. Glatfelter and WTM shall each pay a total of $26,250,000
into the Escrow Account in accordance with the schedule specified by Consent Decree
Subparagraph 50.a. In addition, EPA will use best efforts in seeking to have an additional
$10,000,000 deposited in the Escrow Account pursuant to Consent Decree Paragraph 10 and
Consent Decree Appendix B. Finally, Glatfelter and WTM may elect to deposit additional funds
in the Escrow Account pursuant to Consent Decree Paragraph 98.d.(i1), but they have no
obligation to do so under the Consent Decree. Glatfelter and WTM hereby absolutely and
irrevocably assign, convey, and transfer to the Escrow Account and its successors and assigns,
for the benefit of the Beneficiaries, all funds deposited in the Escrow Account (as well as all
interest and income earned on the funds deposited in the Escrow Account), subject only to
certain provisions of this Escrow Agreement (namely Subsections 4.a.(2), 4.a.(5), and 4.a.(6))
and certain provisions of the Consent Decree (namely Subparagraph 14.a.(2), Subparagraph 48.c,
Paragraph 51, Paragraph 113, and Consent Decree Appendix C).

Section 2. Purpose.

The purpose of the Escrow Account is to receive and hold funds in an interest-bearing
account, and to disburse those funds for payment and reimbursement of particular categories of
Site-related response costs and natural resource restoration costs under the Consent Decree. The
Escrow Agent shall hold, invest, and reinvest all funds deposited in the Escrow Account under
this Escrow Agreement and shall disburse funds only as provided by this Escrow Agreement.

Section 3. Beneficial Interest.

All funds deposited into the Escrow Account shall be held in trust for the benefit of the
Beneficiaries, subject to disbursement as provided by Section 4 of this Escrow Agreement.

Section 4. Disbursements from the Escrow Account.
a. The Escrow Agent shall only make disbursements from the Escrow Account for:
(1)  Payments to a Site-specific sub-account within the DOI Natural Resource

Damage and Restoration Fund under the Consent Decree for Trustee-sponsored natural
resource damage restoration efforts, after receipt of a duly-executed escrow disbursement
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certificate in substantially the form attached hereto as Exhibit A (Form of Escrow
Disbursement Certificate for Trustee-Sponsored Natural Resource Restoration Efforts);

2) Payments to Glatfelter, to WTM, and/or to their designated contractors or
subcontractors, for payment or reimbursement of Allowable RD/RA Costs under the
Consent Decree, after receipt of a duly-executed escrow disbursement certificate in
substantially the form attached hereto as Exhibit B (Form of Escrow Disbursement
Certificate for Payment or Reimbursement of Allowable RD/RA Costs);

(3)  Payments to the United States and/or to the State for payment of Specified
Future Response Costs under the Consent Decree, after receipt of a duly-executed escrow
disbursement certificate in substantially the form attached hereto as Exhibit C (Form of
Escrow Disbursement Certificate for Payment of Specified Future Response Costs);

4 In the event EPA and/or WDNR assume performance of all or any
portions of the Response Work under Consent Decree Paragraph 90 (Response Work
Takeover), payment of any or all unexpended funds remaining in the Escrow Account to
the Fox River Site Special Account within the EPA Hazardous Substance Superfund to be
retained and used to conduct or finance response actions at or in connection with the Site,
or transferred by EPA to the EPA Hazardous Substance Superfund, after receipt of a duly-
executed escrow disbursement certificate in substantially the form attached hereto as
Exhibit D (Form of Escrow Disbursement Certificate for Response Work Takeover);

&) Payments to Glatfelter, to WTM, and/or to their designated contractors or
subcontractors, for payment or reimbursement of Allowable Restoration Work Costs
under the Consent Decree, after receipt of a duly-executed escrow disbursement
certificate in substantially the form attached hereto as Exhibit E (Form of Escrow
Disbursement Certificate for Payment or Reimbursement of Allowable Restoration Work
Costs);

(6)  Payments to Glatfelter and/or to WTM for any refund payments to the
Settling Defendants under Subparagraphs 5.a.(6) through 5.a.(9).(i) of Consent Decree
Appendix C, after receipt of a duly-executed escrow disbursement certificate in
substantially the form attached hereto as Exhibit F (Form of Escrow Disbursement
Certificate for Refund Payment to Settling Defendants);

(7) A payment of any and all unexpended funds remaining in the Escrow
Account to the Fox River Site Special Account within the EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions at or in
connection with the Site, or transferred by EPA to the EPA Hazardous Substance
Superfund, for any final payment under Subparagraph 5.a.(9).(ii1) of Consent Decree
Appendix C, after receipt of a duly executed escrow disbursement certificate in
substantially the form attached hereto as Exhibit G (Form of Escrow Disbursement
Certificate for Final Payment to Fox River Site Special Account); and
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®) payments of fees, taxes, and expenses under Section 5.3 of this Escrow
Agreement.

b. Any Party to the Consent Decree that submits an escrow disbursement certificate
to the Escrow Agent shall submit copies of the escrow disbursement certificate to all other
Parties to the Consent Decree in accordance with Consent Decree Section XX VIII (Notices and
Submissions) and Section 6.6 of this Escrow Agreement. The escrow disbursement certificate
shall be submitted to the other Parties to the Consent Decree in the same manner and on the same
day that the escrow disbursement certificate is submitted to the Escrow Agent.

c. The Escrow Agent shall not make any disbursement from the Escrow Account in
response to an escrow disbursement certificate unless: (i) at least 10 business day have elapsed
since the Escrow Agent received the escrow disbursement certificate; and (ii) the Escrow Agent
has not received written notice within those 10 business days that a Party to the Consent Decree
objects to the requested disbursement and has invoked the dispute resolution procedures under
Consent Decree Section XX (Dispute Resolution) to resolve the objection.

Section 5. Escrow Agent.

Section 5.1. Duties. The Escrow Agent's obligations and duties in connection herewith
are limited to those specifically enumerated in this Escrow Agreement. The Escrow Agent shall
at all times hold and invest the assets of the Escrow Account in a manner designed to achieve the
maximum investment return possible, but to preserve the principal of the Escrow Account.
Consistent with that capital-preservation objective, the Escrow Agent shall invest and reinvest
the principal and income of the Escrow Account in securities of the United States Government or
an agency thereof, obligations secured or insured by the United States Government, common
trust funds or money market funds investing in investment grade short-term municipal bonds or
annuities purchased from insurance companies having assets greater than $10 billion, or mutual
funds investing exclusively in such securities or obligations. The Escrow Agent shall render a
written statement every month identifying each financial instrument in which the Escrow Agent
has invested any portion of the Escrow Account, the amount of each such investment, any change
in the amount in the Escrow Account since the date of the previous statement, and all
transactions entered by the Escrow Agent since the last statement (including investments,
reinvestments, or disbursements) involving funds of the Escrow Account. Monthly statements
shall be delivered to the persons identified in Section 6.6 below.

Section 5.2. Receipt. The Escrow Agent shall acknowledge its receipt of amounts
deposited into the Escrow Account by sending written notice, within 5 business days of such
receipt, to the persons identified in Section 6.6 below.

Section 5.3. Fees, Taxes, and Expenses. The Escrow Agent's fees, if any, shall be paid
solely out of the Escrow Account. Interest earned on all funds in the Escrow Account shall first
be applied to defray any account fees. The fees agreed to be paid are intended as full
compensation for the Escrow Agent's services as contemplated by this Escrow Agreement;
provided, however, that if the conditions of this Escrow Agreement are not fulfilled or the
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Escrow Agent renders any material service not contemplated in this Escrow Agreement, or there
is any assighment of interest in the subject matter of this Escrow Agreement, or any material
modification hereof, or if any material controversy arises hereunder, or the Escrow Agent is made
a party to or justifiably intervenes in any litigation pertaining to this Escrow Agreement, to the
subject matter hereto, the Escrow Agent shall be reasonably compensated out of the Escrow
Account for such extraordinary services and reimbursed for all costs and expenses, including
reasonable attorneys’ fees, occasioned by any delay, controversy, litigation, or event. The
Escrow Agent shall notify the persons identified in Section 6.6 below, in writing, of Escrow
Agent's fees or expenses at least 45 days prior to the reimbursement of such extraordinary fees or
expenses from the Escrow Account; in the event Glatfelter, WTM, or the Beneficiaries dispute
the amount of the Escrow Agent's fees or expenses within 30 days of receipt of notice, the
disputed fees or expenses shall not be paid unless all parties agree in writing. Any taxes due on
interest earned on Escrow Account deposits , and any tax preparation fees, shall be paid from the
Escrow Account. Glatfelter, WTM, and the Beneficiaries shall have the right to comment on any
tax returns prepared on behalf of the Escrow Agent for the Escrow Account at least 30 days prior
to the filing deadline.

Section 5.4. Successor Escrow Agent. The Escrow Agent shall have the right to resign
as escrow agent hereunder by delivering at least 30 days’ prior notice in writing to the parties
identified in Section 6.6. Glatfelter, WTM, and the Beneficiaries shall have the right to remove
the Escrow Agent at any time by joint written notice delivered to the Escrow Agent. If the
Escrow Agent resigns or is removed, a successor escrow agent shall be appointed by mutual
agreement of Glatfelter, WTM, and the Beneficiaries, and such resignation or removal shall take
effect no later than the effective date of the resignation or removal of the Escrow Agent who
resigns or is being removed. Any successor escrow agent at any time serving hereunder shall be
entitled to all rights, powers, and indemnities granted to the Escrow Agent hereunder as if
originally named herein.

Section 5.5. Liability of Escrow Agent. So long as it acts in good faith and in the
exercise of its best judgment, the Escrow Agent shall not be in any manner liable or responsible
for the sufficiency, correctness, genuineness, or validity of any instruments deposited with it or
with reference to the form of execution thereof, or the identity, authority, or rights of any person
executing or depositing same, and the Escrow Agent shall not be liable for any loss that may
occur by reason of forgery, false representation, or the exercise of its discretion in any particular
manner or for any other reason, except for its own negligence, gross negligence, willful
misconduct, bad faith, or breach of this Escrow Agreement. Except in instances of the Escrow
Agent's own negligence, gross negligence or willful misconduct, Glatfelter and WTM shall
indemnify, defend, and hold the Escrow Agent harmless from any demands, suits or causes of
action arising out of this Escrow Agreement.

Section 6. Miscellaneous.

Section 6.1. Binding Effect. This Escrow Agreement shall be binding upon Glatfelter,
WTM, and the Escrow Agent and their respective successors and assigns.
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Section 6.2. Severability. If any section of this Escrow Agreement, or portion thereof,
shall be adjudged illegal, invalid, or unenforceable, such illegality, invalidity, or unenforceability
shall not affect the legality, validity, or enforceability of this Escrow Agreement, as a whole, or
of any other section or portion thereof not so adjudged.

Section 6.3. Effective Date. This Escrow Agreement shall become effective upon the
execution of this Escrow Agreement by Glatfelter, WTM, and the Escrow Agent.

Section 6.4. Governing Law. This Escrow Agreement shall be governed by and
construed and enforced in accordance with the laws of the State of Wisconsin.

Section 6.5. Interpretation. As used in this Escrow Agreement, words in the singular
include the plural and words in the plural include the singular; the masculine and neuter genders
shall be deemed to include the masculine, feminine and neuter. The section headings contained
in this Escrow Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Escrow Agreement.

Section 6.6. Notices. Any notice, request, instruction, or other document to be given
hereunder by a party hereto or by any or all of the Beneficiaries shall be in writing, shall be given
to all other parties hereunder and to the Beneficiaries, and shall be deemed to have been given:
(i) when received if given in person, (ii) on the date of transmission if sent by confirmed telex,
facsimile, or other wire transmission, or (iii) four business days after being deposited in the
United States mail postage prepaid:

If to the Beneficiaries, addressed as follows:

[Name, address, facsimile, and e-mail]
and

[Name, address, facsimile, and e-mail]

If to Glatfelter and WTM, addressed as follows:
[Narﬁe, address, facsimile, and e-mail]

and
[Name, address, facsimile, and e-mail]

If to the Escrow Agent, addressed as follows:

[Name, address, facsimile, and e-mail]
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or to such other individual or address as a party hereto or the Beneficiaries may designate for
itself by notice given as herein provided.

Section 6.7. No Limitation. The parties hereto agree that the rights and remedies of the
parties hereunder shall not operate to limit any other rights and remedies otherwise available to
the parties.

Section 6.8. Counterparts. This Escrow Agreement may be executed in two or more
counterparts, each of which shall be deemed to be an original but all of which together shall
constitute one and the same instrument.

Section 6.9. Modification. This Escrow Agreement may be modified only by a written
instrument signed by each of the parties hereto, and approved in writing by the Beneficiaries.

Section 6.10. Termination. If not sooner terminated pursuant to the terms hereof, this
Escrow Agreement shall terminate upon disbursement of all of the funds held in the Escrow
Account, and may be terminated prior to that date by written mutual consent signed by Glatfelter,
WTM, and the Beneficiaries.

IN WITNESS WHEREOF, the parties hereto have executed their Escrow Agreement as
of the date first written above.

P. H. Glatfelter Company

By:

Its:

WTM I Company

By:

Its:

By:

Its:
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EXHIBIT A TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for
Trustee-Sponsored Natural Resource Restoration Efforts

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(1)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company, WTM I
Company, and (the “Escrow Agent’), with the following beneficiaries (collectively the
“Beneficiaries”): (i) the United States of America (the “United States™) (on behalf of the U.S.
Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”)); and (ii) the
State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural Resources
(“WDNR”)).

DOI and WDNR hereby certify as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(1) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
for Trustee-sponsored natural resource restoration efforts under Consent Decree Paragraph 49.

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse § to the Fox River Site Account within DOI’s Natural
Resource Damage Assessment and Restoration Fund. The disbursement should be made in
accordance with the payment instructions attached hereto.

You are instructed not to disburse any funds pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that Glatfelter
and/or WTM dispute the disbursement request contained in this Certificate, as provided by
Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute Resolution).

This Certificate constitutes DOI Disbursement Certificate No. (with a separate sequential number
to be assigned to each separate Certificate).

BY:

Assistant Regional Director and Deputy Administrator, Division of Water
U.S. Fish and Wildlife Service, Region 3 Wisconsin Department of Natural Resources
DATE: DATE:
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EXHIBIT B TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for
Payment or Reimbursement of Allowable RD/RA Costs

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(2)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company (“Glatfelter”),
WTM I Company (WTM”), and (the “Escrow Agent’), with the following beneficiaries
(collectively the “Beneficiaries”): (i) the United States of America (the “United States) (on behalf of
the U.S. Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”));
and (ii) the State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural
Resources (“WDNR”)).

Glatfelter and WTM hereby certify as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(2) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
for payment or reimbursement of Allowable RD/RA Costs under the Consent Decree.

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse the amounts specified below to Glatfelter, to WTM, and/or to their designated
contractors or subcontractors, as specified below:

Disburse $ to

Disbm_*se s to

The disbursements should be made in accordance with the payment instructions attached
hereto.

You are instructed not to disburse any funds pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that the United
States and/or the State dispute the disbursement request contained in this Certificate, as
provided by Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute
Resolution).

This Certificate constitutes Glatfelter/WTM Disbursement Certificate No. (with a separate
sequential number to be assigned to each separate Certificate).

BY:

[ ] and [ ]
For P. H. Glatfelter Company For WTM I Company

DATE: DATE:
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EXHIBIT C TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for
Payment of Specified Future Response Costs

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(3)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company (“Glatfelter”),
WTM I Company (WTM?”), and (the “Escrow Agent’), with the following beneficiaries
(collectively the “Beneficiaries™): (i) the United States of America (the “United States”) (on behalf of
the U.S. Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”));
and (ii) the State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural
Resources (“WDNR”)).

The party submitting this Certificate hereby certifies as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(3) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
for payment of Specified Future Response Costs under the Consent Decree.

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse the amount specified below to EPA or to WDNR, as specified below:

. Disburse $ to the Fox River Site Special Account within the EPA
Hazardous Substance Superfund. This Certificate constitutes EPA Disbursement
Certificate No. (with a separate sequential number to be assigned to each separate
Certificate).

_ Disburse $§ to the WDNR. This Certificate constitutes WDNR
Disbursement Certificate No. (with a separate sequential number to be assigned to

each separate Certificate).

The disbursement should be made in accordance with the payment instructions attached
hereto.

You are instructed not to disburse any funds pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that Glatfelter
and/or WTM dispute the disbursement request contained in this Certificate, as provided by
Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute Resolution).

BY:

Director, Superfund Division, Region 5 or Deputy Administrator, Division of Water
U.S. Environmental Protection Agency Wisconsin Department of Natural Resources
DATE: DATE:
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EXHIBIT D TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for
Response Work Takeover

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(4)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company (“Glatfelter”),
WTIM I Company (WTM?”), and (the “Escrow Agent’), with the following beneficiaries
(collectively the “Beneficiaries™): (i) the United States of America (the “United States™) (on behalf of
the U.S. Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”));
and (ii) the State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural
Resources (“WDNR?”)).

EPA hereby certifies as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(4) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
because EPA and/or the State have assumed performance of all or any portions of the Response Work
under Consent Decree Paragraph 90 (Response Work Takeover).

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse $ from the Escrow Account to the Fox River Site Special
Account within the EPA Hazardous Substance Superfund. The disbursement should be
made in accordance with the payment instructions attached hereto.

You are instructed not to disburse any funds pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that Glatfelter
and/or WTM dispute the disbursement request contained in this Certificate, as provided by
Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute Resolution).

This Certificate constitutes EPA Disbursement Certificate No. (with a separate sequential number
to be assigned to each separate Certificate).

BY:

Director, Superfund Division, Region 5
U.S. Environmental Protection Agency

DATE:
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EXHIBIT E TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for
Payment or Reimbursement of Allowable Restoration Work Costs

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(5)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company (“Glatfelter”),
WTM I Company (WTM”), and (the “Escrow Agent’), with the following beneficiaries
(collectively the “Beneficiaries™): (i) the United States of America (the “United States™) (on behalf of
the U.S. Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”));
and (ii) the State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural
Resources (“WDNR?”)).

Glatfelter and WTM hereby certify as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(5) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
for payment or reimbursement of Allowable Restoration Work Costs under the Consent Decree.

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse the amounts specified below to Glatfelter, to WTM, and/or to their designated
contractors or subcontractors, as specified below:

Disburse $ to

Disburse $ to

The disbursements should be made in accordance with the payment instructions attached
hereto.

You are instructed not to disburse any funds pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that the United
States and/or the State dispute the disbursement request contained in this Certificate, as
provided by Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute
Resolution).

This Certificate constitutes Glatfelter/WTM Disbursement Certificate No. (with a separate
sequential number to be assigned to each separate Certificate).

BY:

[ ] and [ ]
For P. H. Glatfelter Company For WTM I Company

DATE: DATE:
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EXHIBIT F TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for Refund
Payments to Settling Defendants

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(6)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company (“Glatfelter”),
WTM I Company (WTM”), and (the “Escrow Agent’), with the following beneficiaries
(collectively the “Beneficiaries”): (i) the United States of America (the “United States”) (on behalf of
the U.S. Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”));
and (ii) the State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural
Resources (“WDNR”)).

Glatfelter and WTM hereby certify as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(6) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
for a refund payment of some or all funds remaining in the Escrow Account, as permitted by the Consent
Decree.

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse the amounts specified below to Glatfelter and/or to WTM, as specified below:

_ Disburse § to Glatfelter and disburse $ to WIM as
partial refund payments under Subparagraph 5.a.(6) of Consent Decree
Appendix C; or '

. Disburse $§ to Glatfelter and disburse $ to WTM as
refund payments under Subparagraph 5.a.(7), 5.a.(8), or 5.a.(9).(i) of Consent
Decree Appendix C.

The disbursements should be made in accordance with the payment instructions attached
hereto.

You are instructed not to disburse any fands pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that the United
States and/or the State dispute the disbursement request contained in this Certificate, as
provided by Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute
Resolution).

This Certificate constitutes Glatfelter/WTM Disbursement Certificate No. (with a separate
sequential number to be assigned to each separate Certificate).

BY:

[ ] and [ ]
For P. H. Glatfelter Company For WTM I Company

DATE: _ DATE:
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EXHIBIT G TO ESCROW AGREEMENT: Form of Escrow Disbursement Certificate for Final
Payment to Fox River Site Special Account

ESCROW DISBURSEMENT CERTIFICATE
UNDER ESCROW AGREEMENT SUBSECTION 4.a.(7)

Reference is made to that certain Escrow Agreement for the Fox River OU1 Escrow Account
(the “Escrow Account”), dated , by and among P. H. Glatfelter Company (“Glatfelter”),
WTM I Company (WTM”), and (the “Escrow Agent’), with the following beneficiaries
(collectively the “Beneficiaries™): (i) the United States of America (the “United States™) (on behalf of
the U.S. Environmental Protection Agency (“EPA”) and the U.S. Department of the Interior (“DOI”));
and (ii) the State of Wisconsin (the “State”) (on behalf of the Wisconsin Department of Natural
Resources (“WDNR™)).

EPA hereby certifies as follows:

This Escrow Disbursement Certificate is submitted pursuant to Subsection 4.a.(7) of the Escrow
Agreement and Appendix C of the Consent Decree in the case captioned United States and the State of
Wisconsin v. P. H. Glatfelter Company and WTM I Company (E.D. Wis.). This disbursement is sought
for payment of Specified Future Response Costs under the Consent Decree.

No sooner than 10 business days after your receipt of this Certificate, you are instructed to
disburse any and all funds unexpended remaining in the Escrow Account to the Fox River
Site Special Account within the EPA Hazardous Substance Superfund. The disbursement
should be made in accordance with the payment instructions attached hereto.

You are instructed not to disburse any funds pursuant to this Certificate if you receive
written notice within 10 business days of your receipt of this Certificate that Glatfelter
and/or WTM dispute the disbursement request contained in this Certificate, as provided by
Escrow Agreement Subsection 4.c and Consent Decree Section XX (Dispute Resolution).

This Certificate constitutes EPA Disbursement Certificate No. (with a separate sequential number
to be assigned to each separate Certificate).

BY:

Director, Superfund Division, Region 5
U.S. Environmental Protection Agency

DATE:
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Consent Decree Appendix E

Special Procedures for Restoration Work

1. Claims of a Force Majeure Event and Disputes Relating to Approved Restoration
Work and Allowable Restoration Work Costs. Claims of a Force Majeure Event and any

disputes relating to Approved Restoration Work and Allowable Restoration Work Costs shall be
resolved in accordance with this Appendix E. The Plaintiffs shall consult with the other
members of the Trustee Council in taking and advancing positions and in making decisions under
this Appendix E.

2. Force Majeure Events for Restoration Work

a. If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree to perform Approved Restoration Work, whether or not
caused by a Force Majeure Event, the Settling Defendants shall notify the Plaintiffs in writing
within 10 working days of when Settling Defendants first knew that the event might cause a
delay. The Settling Defendants’ written notice shall include an explanation and description of
the reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to
prevent or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigate the delay or the effect of the delay; and the Settling Defendants' rationale for
attributing such delay to a Force Majeure Event if they intend to assert such a claim. The Settling
Defendants shall include with any notice all available documentation supporting their claim that
the delay was attributable to a Force Majeure Event. Failure to comply with the above
requirements shall preclude Settling Defendants from asserting any claim of a Force Majeure
Event for that event for the period of time of such failure to comply, and for any additional delay
caused by such failure. Settling Defendants shall be deemed to know of any circumstance of
which Settling Defendants, any entity controlled by Settling Defendants, or Settling Defendants'
contractors knew or should have known.

b. If the Plaintiffs agree that the delay or anticipated delay is attributable to a
Force Majeure Event, the time for performance of the obligations under this Consent Decree that
are affected by the Force Majeure Event will be extended by the Plaintiffs for such time as is
necessary to complete those obligations. An extension of the time for performance of the
obligations affected by the force majeure event shall not, of itself, extend the time for
performance of any other obligation. If the Plaintiffs do not agree that the delay or anticipated
delay has been or will be caused by a Force Majeure Event, the Plaintiffs will notify the Settling
Defendants in writing of their decision. If the Plaintiffs agree that the delay is attributable to a
Force Majeure Event, the Plaintiffs will notify the Settling Defendants in writing of the length of
the extension, if any, for performance of the obligations affected by the Force Majeure Event.

c. If the Settling Defendants elect to invoke the dispute resolution procedures
set forth in Paragraph 3 (Dispute Resolution for Restoration Work) of this Appendix, they shall
do so no later than 15 days after receipt of the Plaintiffs’ notice. In any such proceeding, Settling
Defendants shall have the burden of demonstrating by a preponderance of the evidence that the
delay or anticipated delay has been or will be caused by a Force Majeure Event, that the duration
of the delay or the extension sought was or will be warranted under the circumstances, that best
efforts were exercised to avoid and mitigate the effects of the delay, and that Settling Defendants
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complied with the requirements of the preceding Subparagraphs. If Settling Defendants carry
this burden, the delay at issue shall be deemed not to be a violation by Settling Defendants of the
affected obligation of this Consent Decree identified to the Plaintiffs and the Court.

3. Dispute Resolution for Restoration Work.

a. Informal Dispute Resolution. Any dispute under this Paragraph shall in
the first instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The dispute shall be considered
to have arisen when one party sends the other parties a written Notice of Dispute.

b. Formal Dispute Resolution. In the event that the parties cannot resolve
any dispute under this Paragraph by informal negotiations under the preceding Subparagraph, the
formal dispute procedures outlined by this Subparagraph shall apply.

(1)  The position advanced by the Plaintiffs shall be considered binding
unless, within fifteen working days after the conclusion of the informal negotiation period, the
Settling Defendants invoke formal dispute resolution procedures by serving on the Plaintiffs, in
accordance with Section XXVIII (Notices and Submissions), a written Statement of Position on
the matter in dispute which shall include or attach any factual data, analysis, opinion or
documentation that the Settling Defendants rely upon in support of their position.

(2)  Following receipt of Settling Defendants’ Statement of Position,
the Plaintiffs will issue an administrative decision resolving the dispute which shall include or
attach any factual data, analysis, opinion, or documentation supporting the decision. The
Plaintiffs shall compile and maintain an administrative record of the dispute containing the
Settling Defendants’ Statement of Position and the Plaintiffs administrative decision. The
Plaintiffs’ administrative decision shall be binding on the Settling Defendants unless, within 10
days of receipt of the decision, the Settling Defendants file with the Court and serve on the
parties a motion for judicial review of the Plaintiffs’ administrative decision, based on the
administrative record compiled and maintained by the Plaintiffs. Any such motion filed by the
Settling Defendants’ shall setting forth the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of the Consent Decree. The Plaintiffs shall provide
the Court a copy of the administrative record of the dispute, and may file a response to Settling
Defendants’ motion.

c. Effect of Invoking Dispute Resolution. The invocation of dispute
resolution procedures under this Paragraph shall not extend, postpone, or affect in any way any
obligation of Settling Defendants under this Consent Decree, not directly in dispute, unless the
Plaintiffs agree otherwise or unless the Court determines otherwise. * Stipulated damages with
respect to the disputed matter shall continue to accrue from the first day of noncompliance, but
payment shall be stayed pending resolution of the dispute as provided in Consent Decree
Paragraph 79 (Penalty Accrual During Dispute Resolution). In the event that the Settling
Defendants do not prevail on the disputed issue, stipulated damages shall be assessed and paid as
provided in Consent Decree Section XXI (Stipulated Penalties and Stipulated Damages).
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Consent Decree Appendix F

Administrative Order on Consent between WTM I Company, EPA, and WDNR, captioned
In the matter of the L.ower Fox River and the Green Bay Site, Docket No. V-W-03-C-745
(including the Statement of Work for Remedial Design)




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Amended, 42 U.S.C. §§ 9604, 9606,

(¥k/a Wisconsin Tissue Mills Inc.) 9622(a), and 9622(d)(3). .

REGION 5
) ADMINISTRATIVE ORDER ON
IN THE MATTER OF: ) CONSENT
) .
Lower Fox River and Green ) U.S. EPA Region 5. 7/ \A1 N2 . 7 § 5
Bay Site ) CERCLA Docket No. \L‘W' CJ C 4
)
) Proceedings Under Sections 104, 106,
Respondent: ) 122(a), and 122(d)(3) of the
' ) Comprehensive Environmental Response,
WTM I Company ) Compensation, and Liability Act, as
)
)
)

I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Order on Consent (“Consent Order”) is entered into
voluntarily by the United States Environmental Protection Agency (“EPA”}, the State of
_ Wisconsin (“State”) through the Wisconsin Department of Natural Resources (“WDNR”), and .
WTM I Company (“Respondent”). The mutual objectives of EPA, WDNR, and Respondent in
entering into this Consent Order are: (i) to have Respondent perform the Pre-design Sampling
for Operable Unit 1 (*OU1”) of the Lower Fox River and Green Bay Site (also known as the Fox
River NRDA PCB Releases Site) (“Site”), located in the State of Wisconsin; and (ii) to have the:
Respondent perform all other Remedial Design activities needed for implementation of the
_ Response Agencies’ (EPA and WDNR) December 2002 selected remedy (and/or contingent
remedy, as necessary) for OU1 at the Site.

2."  This Consent Order is issued pursuant to the authority vested in the President of
the United States by Sections 104, 106, 122(a), and 122(d)(3) ‘of the Comprehensive :
Environmental Response, Compensation, and Liability Act of 1980, 42:U.S.C. §§ 9604, 9606,
9622(a), and 9622(d)(3), as amended (“CERCLA”). This authority was delegated to.the
Administrator of EPA on January 23, 1987, by Executive Order 12580, 52 Fed. Reg. 2926 -
(1987), and further delegated to/EPA Regional Administrators as of January 16, 2002, by EPA
- Delegation Nos. 14-1 and 14-2, and to the Director, Superﬁmd Division, EPA Region 5, by
Reglonal Delegatlon Nos. 14-1 and 14-2.

3. " The activities conducted pursuant to this Consent Order are subject to approval by
EPA and WDNR, as provided herein, and shall be consistent with CERCLA, the Natxonal
- Contingency Plan, 40 C.F.R. Part 300, and all other applicable laws.

4. EPA, WDNR, and Respondent recognize that this Consent Order has been
negotiated in good faith and that the actions undertaken by Respondent in accordance with this



Consent Order do not constitite an admission of any liability. Nothing in this Consent Order is
intended by the Parties to be, nor shall it be construed as, an admission of fact or law, an
estoppel, or a waiver of defenses or claims by Respondent for any purpose. The Parties agree

_ that the provisions of this Consent Order are not based on any views or assumptions regarding
Respondent’s appropriate share of liability or costs relating to the Site. Participation in this
Consent Order by Respondent is not intended by the Parties to be, and shall not be, an admission
of any fact or opinion developed by EPA, the State, or any other person or entity.

5. Respondent agrees to comply with and be bound by the terms of this Consent
Order. Respondent consents to and agrees not to contest the authority or jurisdiction of the
Regional Administrator of EPA Region 5 and the Secretary of the Wisconsin Department of
Natural Resources or their delegatees to issue or enforce this Consent Order, and also agrees not
to contest the basis or validity of this Consent Order or its terms in any action to enforce its
provisions. The Respondent does not, by signing this Consent Order, waive any rights it may
have to assert claims under CERCLA against any person, as defined in Section 101(21) of
CERCLA, 42US.C. § 9601(21) except as precluded by Section XXI (Other Claims).

II. PARTIES BOUND

6. This Consent Order apphes to and is binding upon and inures to the benefit of
EPA, WDNR, Respondent, and their successors and assigns. Respondent agrees to instruct its
officers, directors, employees and agents involved in the performance of the Work required by
this Consent Order to take all necessary steps to accomplish the performance of said Work in
accordance with this Consent Order. Any change in ownership or corporate status of
Respondent, including but not limited to any transfer of assets or real or personal property, shall’
not alter Respondent’s responsibilities under this Consent Order. Respondent shall provide a
copy of this Consent Order to any subsequent owners or successors before ownership rights or
stock or assets in a corporate acquisition are transferred. The signatories to this Consent Order
certify that they are authorized to execute and legally bind the Parties they represent to this

Consent Order.

. Respondent shall provide a copy of this Consent Order to all contractors
aboratories, and consultants which are retained to conduct any work performed under this
‘Consent Order, within fourteen (14) days after the Effective Date of this Consent Otder or the
date of retaining their services; whichever is later. Respondent shall condition any. such contracts

upon satisfactory compliance with this Consent Order. Notwithstanding the terms. of any _
contract, Respondent is responsible for compliance with this Consent Order and for ensuring that
its subsidiaries, employees, contractors, consultants subcontractors, agents and attorneys comply
w1th this Consent Order. :‘ : ‘

III. DEFINITIONS

8. Unless otherwise specified, terms used in this Consent Order which aré defined in
CERCLA or in regulatlons promulgated under- CERCLA shall bave the meaning assigned to- .
‘thern in CERCLA or in such regulations. Whenever terms listed below are used i in this Consent
Order or in the attachments hereto, the following definitions shall apply:



a. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

b. . “Consent Order” shall mean this Administrative Order on Consent and all
attachments hereto. In the event of conflict between this Consent Order and any
attachment, this Consent Order shall control.

c. “Day” shall mean a calendar day unless expressly stated to be a working
day. “Working day” shall mean a day other than a Saturday, Sunday, or federal holiday.
- In computing any period of time under this Consent Order, where the last day would fall
on a Saturday, Sunday, or federal holiday, the period shall run until the close of business
of the next working day.

d. “Effectlve Date” shall mean the effective date of this Consent Order as
provided by Sectlon XXVI of this Consent Order (Effective.Date).

e. “EPA” shall mean the United States Environmental Protectlon Agency
and any successor departments or agencies of the United States.

f. “Future Response Costs” shall mean all costs, including, but not limited
to, direct and indirect costs, that the United States and the State incur after the Effective
Date in reviewing or developing plans, reports and other items pursuant to this Consent
_ Order, in verifying the Work, or in otherwise implementing, overseeing, or enforcing this
Consent Order, including, but not limited to, payroll costs, contractor costs, travel costs,
laboratory costs, the costs incurred pursuant to Section XIV (including, but not limited
. to, the cost of attorney time and any monies paid to secure access including, but not
limited to, the amount of just compensation) and Paragraph 71 of Section XIX.

g “Interest” shall mean interest at the rate specified for interest on
_ mvestments of the EPA Hazardous Substance Superfund established by 26 U.S.C.
§ 9507, compounded annually on October 1 of each year, in accordance with42 US.C.
§ 9607(a). The applicable rate of interest shall be the rate in effect at the time the mterest _
accrues. The rate of interest is subject to change on October 1 of each year.

h. “Natlonal Contingency Plan” or “NCP” shall mean the National Oil and . -
. Hazardous Substances Pollution Contingency Plan promulgated pursua_nt to Secti 105
" of CERCLA;42U.S: C :§9605, codified at 40 CFR: Part 300 and any am e,
thereto.

i “Operable Umt 1” or “OU1* shall mean the Little Lake Butte des Morts . -
reach of the Lower Fox River, as delineated by the Record of Decision s1gned by WDNR
and EPA in December 2002. More specifically, OU1 is the portion of the Lower Fox
River (and the underlying River sediment) starting at the outlet of Lake Wmnebago at the
Neenah Dam and the Menasha Dam downstream to the Upper Appleton Dam, mcludmg
sediment depos1ts A through H and POG. . As so defined, OU1 is depicted in Figure: 7-9°
- of the December 2002 Final Feamblhty Study, a copy of which is attached hereto as
Attachment B.




J- “Paragraph” shall mean a portion of this Consent Order identified by an
Arabic numeral

k.  “Parties” shall mean all signatories to this Consent Order.

L “Record of Decision” or “ROD”. for purposes of this Consent Order shall
mean the WDNR/EPA Record of Decision relating to the Remedial Action planned for
Operable Units 1 and 2 of the Site, signed on December 18, 2002, by the WDNR and on
December 20, 2002 by the Superfund Division Director, EPA Region 5, and all
attachments.

m. “Remedial Design” or “RD” shall mean those activities, including pre-
des1gn sampling, investigations, and analyses, preparation of the basis for design report,
preliminary and final plans and specifications, and bid documents for the Remedial
Action for Operable Unit 1 pursuant to the Record of Decision, the Statement of Work,
the Pre-design Sampling Plan, and the Remedial Design Work Plan (the documents
submitted by Respondent pursuant to Sectlon IX of this Consent Order (Work to be
Performed)). '

n. “Respondent” shall mean WTM I Company.

o. “Response Agencies” shall mean the United States Environmental
Protectlon Agency (EPA) and the Wisconsin Department of Natural Resources (WDNR).

p- “Sectlon shall mean a portion of this Consent Order identified by a
Roman numeral.
q. “Site” shall mean the Lower Fox River and Green Bay Site (also known as

the Fox River NRDA PCB Releases Site), or any relevant portion thereof.

r. - “State” shall mean the State of Wisconsin, including its departments
agencies, and instrumentalities.

s. “Statement"of Work” or “SOW" shall mean the statement of work for
implementation of Remedial Design as set forth in Attachment A to this Consent Order
and any modlﬁcatrons made in accorda.nce with this Consent Order. '

t. “United States™ shall mean the United States of America, mcludmg 1ts
departments, agencxes and instrumentalities.

3

u. “WDNR?” shall mean the Wisconsin Department of Natural Resources and-
any successor departments or agencies of the State of Wlsconsm ’ S

v. “Work” shall mean all activities Respondent is required to perform under
thxs Consent Order, except those required by Section XXIV (Record Preservatlon)



1V. STATEMENT OF PURPOSE

9. The mutual objective of EPA, WDNR and Respondent in entering into this
Consent Order is to protect human health, welfare and the environment at Operable Unit 1 by
producmg a Remedial Design for remedial action in accordance with this Consent Order.

10.  The activities conducted pursuant to this Consent Order are subject to approval by
the Response Agencies. Respondent shall employ sound scientific, engineering, and
construction practices and all activities undertaken shall be consistent with CERCLA the NCP
and other applicable laws.

V. FINDINGS OF FACT

11.  Based on available information, mcludmg the Administrative Record in this
matter, EPA and WDNR hereby find that:

a. At certain times in the past, primarily in the 1950’s and 1960’s certain
paper companies located along the Fox River engaged in the manufacture or recycling of
carbonless copy paper. Polychlormated biphenyls (PCBs), which are hazardous
substances, were used in the production of carbonless copy paper and were contained in-
wastepaper that entered the paper recycling operations.

b. As a result of the paper mills’ production or recycling of carbonless copy
paper an estimated 690,000 pounds of PCBs were likely released to the Fox River. An
estimated 66,000 pounds of these PCBs remain in the lower 39 miles of the Fox River. .

c. As a result of this contamination, fish consumption advisories have been
in effect on the Fox River and Green Bay since 1976.

d. A Remedial Investigation and Feasibility Study (RI/FS) under the
technical lead of WDNR, and a proposed remedial action plan, was issued for pubhc
comment on October 5, 2001 ' ‘

e. On January 7, 2003 the Response Agencres made publlc a Record of
,Dec1smn for Operable Umts 1 and 2 of the Site.

VI CONCLUSIONS OF LAW AND DETERMINATION S

: 12. Based onthe F mdmgs ‘of Fact set forth above, and the Admrmstratrve Record
EPA and WDNR have determmed that ¢

7 a. The Slte isa “facﬂlty” as defined by Section 101(9) of CERCLA, 42
: U S C. § 9601(9). Respondent s former Menasha paper mill is also a “facility” as defined by
- Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

b.- The contamination found at the’ Slte as identified in the Fmdmgs of Fact
' above includes “hazardous substances” as defined by Section 101(14) of CERCLA, 42 U.S.C.
§9601(14). .



‘ c. ReSpon‘dent is a “person” as defined by Section 101(21). of CERCLA, 42
U.S.C. § 9601(21).

d. Respondent WTM I Company is d-responsible party under Section 107(a)

. of CERCLA, 42 U.S.C. § 9607(a), as: (i) the “owner” or “operator” of a facility at the time of .
disposal of a hazardous substance there; and/or (ii) as a person who arranged for disposal or
transport -for disposal of a hazardous substance at a facility from which there was a release of a
hazardous substance. '

e.  The conditions described m the Findings of Fact above c_onstitute an actual
or threatened “release” of a hazardous substance from the facility into the “environment” as
defined by Sections 101(8) and (22) of CERCLA, 42 U.S.C. §§ 9601(8) and (22).

f. The conditions present at the Site may present a threat to public heolth'
- welfare, or the environment based upon the factors set forth in Section 300. 415(b)(2) of the
National Contmgency Plan, as amended, 40 C.FR. § 300. 415(b)(2)

g. The actual or threatened release of hazardous substances from the Site
may present an imminent and substantial endangerment to the public health, welfare, or the
environment within the meaning of Sectlon 106(a) of CERCLA, 42 US.C. § 9606(a)

h. The response actions required by this Consent Order are necessary to
protect the public health, welfare, or the environment and if carried out in compliance with the
terms of this Consent Order, shall be de€med necessary and consistent with the NCP.

VII. ORDER

13..  Based upon the foregoing Findings of Fact, Conclus1ons of Law and
‘Determinations, and the Administrative Record for this Site, it is hereby Ordered and Agreed that
Respondent shall comply with all provisions of this Consent Order. Respondent shall promptly
and properly take appropriate response action at Operable Umt 1 of the Site by conductmg a
Remedlal Design. '

_ VHL. DESIGNATION OF CONTRACTORS AND PROJECT COORD]NATORS

- 14. - -Selection of Contractors Personnel All Work performed by Respondent
pursuant to this Consent Order shall be under the direction and supervision of qualified :
-~ personnel. . Within forty-five (45) days of the Effective Date of this Consent Order, and before

the Work outlined below begms,, ‘Respondent shall notify the Response Agencies in writing of -
_the names, titles, and quahﬁcat:ons of the key personnel including contractors, subcontractots,
consultants and Iaboratorres to be used in'carrying out such Work. " With respect to any. proposed
contractor, the Respondent shall demonstrate that the proposed contractor has-a quahty system -
which complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems
- for Environmental Data Collection and Environmental ‘Technology Programs,” (American. ..

- National Standard January 5, 1995) by submitting a copy of the proposed contractor’ s Quahty

Management Plan (QMP).. The QMP should be prepared in accordance with “EPA -
Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-01/002, March 2001) or
“equivalent documentation as determmed by EPA. The qualifications of the key personnel
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undertaking the work for Respondent shall be subject to the Response Agencies’ review, for
verification that such persons meet minimum technical background and experience requirements.
This Consent Order is contingent on Respondent’s demonstration to the Response Agencies’
satisfaction that Respondent’s personnel are qualified to perform properly and promptly the

~ actions set forth in this Consent Order.

15. IfEPA or WDNR disapprove in writing of any contractor proposed by
Respondent, Respondent shall notify the Response Agencies of the identity and qualifications of
‘the replacement within thirty (30) days of the written notice. If EPA or WDNR subsequently
disapprove of the replacement, EPA reserves the right to terminate this Consent Order and to
~ conduct a complete Remedial Design, and to seek reimbursement for costs and penalties from
Respondent. During the course of the Remedial Design, Respondent shall notify the Response
Agencies in writing of any changes or additions in the key personnel used to carry out such
work, providing their names, titles, and qualifications. The Response Agencies shall have the
same right to approve changes and additions to key personnel as they have hereunder regarding
the initial notification. Replacement of any of Respondent’s personnel shall not delay
performance of the work under this Consent Order.

_ 16. © On or before the Effective Date of this Consent Order, Respondent shall designate
a Project Coordinator who shall be responsible for administration of all Respondent’s response
actions required by the Consent Order. Respondent shall submit to the Response Agencies the
designated Project Coordinator’s name, address, telephone number; and qualifications. EPA and
WDNR retain the right to disapprove of any Project Coordinator named by Respondent. If either
Response Agency disapproves a selected Project Coordinator, Respondent shall retain a different
~ Project Coordinator and shall notify the Response Agencies of that person’s name and
qualifications within seven (7) business days of the Response Agency’s disapproval.

17.. Receipt by Respondent’s Project Coordinator of any notice or communication
from the Response Agencies relating to this Consent Order shall constitute receipt by
Respondent. To the maximum extent possible, communications between the Respondent and the
Response Agencies shall be directed to the Project Coordinators by mail, with copies to such
_-other persons as EPA, the State, and Respondent may respectively designate. Communications

include, but are not limited to, all documents, reports approvals and other correspondence
submltted under this Consent Order :

. : 18 Respondent’s Pro;ect Coordmator or h1s/her des1gnee 'shall be on-s1te durmg all
.- hours of work when field work is ongoing in Operable Unit 1, and shall be avallable atall
‘reasonable times throughout the pendency of this Consent Order.. If Respondent orits agents
become aware of any conditions at Operable Unit 1 which may present an imminent and

~ substantial endangerment to human health-or welfare or the environment, it shall immediately -
notify the EPA and WDNR Project Coordinators. The absence of the EPA Project Coordmator

and/or the WDNR Project Coordinator from the area under study pursuant to this’ Consent Order S

shall not be cause for the stoppage or delay of work, unless specifically directed by the EPA
Pro;ect Coordmator in <consultation with the WDNR Project Coordmator

19. TheEPA Pr01ect Coordmator shall be responsible for overseeing the
implementation of this Consent Order, in consultation with the WDNR Project Coordmator
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EPA has designated James Hahnenberg (SR-6J) as the EPA Project Coordinator. The EPA
Project Coordinator shall have the same authority as that vested in an On-Scene Coordinator and
Remedial Project Manager by the NCP, including the authority to halt, conduct, or direct any
response action required by this Consent Order, or to direct any other response action undertaken
by EPA or Respondent at the Site. Except as otherwise provided in this Consent Order,
Respondent shall direct all submissions required by this Consent Order to the EPA Project
Coordinator in accordance with Section XXV (Notices and Submissions). '

20.  The State designates Gregory Hill as the WDNR Project Coordinator. Except as
otherwise provided in this Consent Order, Respondent shall direct all submissions required by
this Consent Order to the WDNR Project Coordinator in accordance w1th Section XXV (Notices
and Submlss1ons) :

21, The Response Agencies and Respondent shall have the right to change their
respective designated Project Coordinator. The Response Agencies shall notify Respondent, and
Respondent shall notify the Response Agencies, as early as possible before such a change is
made, but in no case less than twenty-four (24) hours before such a change. The initial
notification may be made orally, but it shall be promptly followed by a written notice.

IX. WORK TO BE PERFORMED

- 22. Activities. Respondent shall conduct activities and submit deliverables as
provided by the SOW (Attachment A) for performance of the RD, which is incorporated by
reference. All such work shall be conducted in accordance with CERCLA, the NCP, and EPA
guidance referenced in the SOW, as may be amended or modified by the Response Agencies.
The tasks that Respondent must perform are described in the SOW and guidance. All work
performed under this Consent Order shall be in accordance with the schedules herein, and in full
accordance with the standards, specifications, and other requirements of the work plan and
sampling and analysis plan, as initially approved or modified by the Response Agencies, and as
may be amended or modified by the Response Agencies from time to time.

23.  Respondent’s compliance with the Work requirements shall not foreclose the
Response Agencles from seekmg'pomphance with all terms and conditions of this Consent R
- Order: : ST

f

.24, To the extent that EPA informs Respondent that particular mformatxon s
. confidential, Respondent and its representatlves and consultants shall treat and mamtam such R
information as confidential. ‘ : RN

o '25.  Additional Work In the event EPA WDNR or the Respondent determine that" -

 additional work, not otherwise included in the SOW, including remedial investigatory work' d-"
engineering evaluation, is necessary to accomplish the objectives of this Consent’ Order :
notification of additional work shall be prov1ded to all Parties.

26.  Additional work determmed to be necessary by Respondent shall be sub}ect to the L
written approval of the Response- Agencws ’



27.  Additional work determined to be necessary by Respondent and approved by the
Response Agencies, or determined to be necessary by EPA or WDNR and requested of
Respondent, shall be completed by Respondent in accordance with the standards and
specifications determined or approved by the Response Agencies. Respondent shall propose a
schedule for additional work for approval by the Response Agencies. The Response Agencies
may jointly modify or determine the schedule for additional work. Additional work shall be
performed in a manner consistent with the purposes and objectives of this Consent Order, and
conform with the requirements of this Section.

28.  Supplemental Investigations. The Parties acknowledge that Respondent may
implement a voluntary, supplemental, investigation of conditions in and upstream of Operable
Unit 1. These investigations shall be conducted using methods consistent with those identified in
the Pre-design Sampling Plan. The Response Agencies agree to review and comment promptly
- on work generated by Respondent during such supplemental investigation activities.

29.  Out-of-State Shipments. In the event of out-of-state shipments of hazardous
substances, Respondent shall provide written notification to the Response Agencies and the
appropriate environmental official of the state receiving hazardous substances prior to shipment
. of hazardous substances in quantities greater than ten (10) cubic yards from the Site to an out-of-
state location. The notification shall include: '

a. The name and location of the facility receiving the hazardous substances;

b.  The type and quantity of the hazardous substances, including the
Department of Transportation shipping code, if any,;

c.  The schedule for shipment of the hazardous substances;
d. The method of transportation; and

e. Any special procedures necessary to respond to an accidental release of
the substances dunng transportatxon

B Respondent shall promptly notify the Response Agenc1es and the appropnate envu'onmental
official for the receiving state of any changes to the shlpment plan

X. PLANS AND SUBMISSIONS

30 Respondent shall, subrmt the Pre-design Sampling Plan for oul, Remed1al De81gn
‘Work Plan (“RD Work Plan”) and all documents required by the SOW, the RD Work Plan, or
. this Consent Order to the Response’ Agencies according to the schedule contained i in'the SOW

S ~and RD Work Plan; and when feas1ble shall submit both a: hard copy and an electromc copy of .

such documents

, 31.  -The Response Agencies shall review all documents specified as requiring
approval in the SOW, RD Work Plan, or this Consent Order. The Response Agencies shall
respond to each submission in writing with a single integrated response. - As a result of their

- -review of a submission, the Response Agencies may: (a)approve the subnnss1on (b) approve
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the submission with minor modifications; (c) disapprove the submission and direct Respondent
to re-submit the document after incorporating the Response Agencies’ comments; or (d) if a re-
submission, disapprove the re-submission and the Response Agencies may assume responsibility
for performmg all or any part of the response action. :

32.  Inthe event of approval or approval with minor modlﬁcatlons by the Response
Agencies, Respondent shall proceed to take any action required by the submittal, as approved or
modified by the Response Agencies.

33. Upon receipt of a notice of disapproval, Respondent shall, within thirty (30) days
or such longer time as specified by the Response Agencies in their notice of disapproval, correct
the deficiencies and resubmit the submittal for approval. Notwithstanding the notice of
disapproval, Respondent shall proceed, if so directed by the Response Agencies, to take any
action required by any non-deficient portion of the submission that remains unaffected by the
notice of disapproval and can be reasonably implemented in the interim.

34.  If any re-submission is not approved by the Response Agencies, they may
determine that Respondent is in violation of this Consent Order, unless Respondent invokes the
procedures set forth in Section XV (Dispute Resolution) and the Response Agencies’
determination is revised pursuant to that Section. Issues previously resolved pursuant to the
procedures set forth in Section XV may not be re-disputed.

35.  Neither failure of the Response Agencies to expressly approve or disapprove of
Respondent’s document within the specified time period nor the absence of comments shall be
construed as approval of the document. In the event of subsequent disapproval of a revised -
document, the Response Agencies retain the right to terminate this Consent Order and perform
add1t10nal studies or conduct a complete or partial Remedial Design. -

36.  For any document required to be submitted by the Respondent to the Response
Agencies, within forty-five (45) days of receipt of the document, the Response Agencies shall
provide written notification to Respondent of their approval, approval with minor modifications
_or dlsapproval of the submission or any part thereof. If the Response Agencies require a longer
. review period, the Response Agencres shall so nonfy Respondent ‘within thlrty (30) days of

B receipt of the submitted document. . i S R

. . 37.  The Project Coordmators shall hold progress report’ meetmgs 1 telephone
conferences twice a month unless such a meeting is deemed unnecessary by the Response
Agencies. By mutual agreemenLthe Project Coordinators may hold meetmgs or telephone
conferences at more frequent intervals. . :

. 38. Respondent shall provide written monthly progress reports to the Response .

o Agencres These monthly progress reports shall include the followmg mformanon '

a.. A descnpt1on of the actions which have been taken to comply wrth this

Consent Order during the past month, and work planned for the commg
month; : . ,
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b. All resnlts of sampling and tests, including raw data and validated data, .
and all other investigation results received by the Respondent during the
-month, in the format prescribed by the Response Agencies;

c. . Target and actual completion dates of each element of the RD, including
project completion, with schedules relating such work to the overall
project schedule for RD completion, and an explanation of any schedule
deviation or anticipated deviation from the RD Work Plan schedule, and
proposed method of mitigating such deviation;

d. A description of all problems encountered and any anticipated problems
during the reporting period, any actual or anticipated delays, and solutions
developed and implemented to address any actual or anticipated problems
or delays; and,

e. Changes in key personnel.

39.  Respondent shall submit the monthly progress reports, as both electronic files and
hard copy files, to the Response Agencies by the tenth (10™) day of every month following the
Effective Date of this Consent Order.

XI. QUALITY ASSURANCE AND DATA AVAILABILITY

40.  Quality Assurance. Respondent shall consult with the Response Agencies’
Project Coordinators in planning all sampling and analysis detailed in the Pre-design Samplmg
Plan and RD Work Plan. Respondent shall assure that work performed, samples taken and
analyses conducted conform to the requirements of the SOW, the Quality Assurance Project Plan -
(“QAPP”) and guidance identified therein. :

41.  Respondent shall prepare preliminary and final QAPPs for submittal to EPA
, accordmg to the.schedule in the SOW. Respondent shall participate in a pre-QAPP meetrng wrth
"EPA pnor to subrmssron of the prehrmnary QAPP to d1scuss 1ts contents

42. .~ The QAPPs shall be subject to review, modrﬁcatron and approval by EPA in
accordance with Sectron X (Plans and Reports) ‘

43. Data Avallabrllty All results of samplmg, tests, modelmg'or other data
_:(including raw data) generated by Respondent, or on Respondent’s behalf; pursuant'to this -
Consent Order, shall be subrmttcd in the format prescrrbed by the Response Agencies and made o
_available to and subrmttf tp_ the Response Agencres in the- monthly progress reports descnbed n-

; Section X of this Consent Order The. Response Agencres will 1 'avallable to Respondent A

- validated data. generated by the Response Agencies relating to. Lake Winnebag, §§
itis exempt from dlsclosure by any federal or state law or regulatlon

generation) as descrrbed in the SOW Pre—desrgn Samplmg Plan, or’
“under any other provision in this Consent Order. Respondent shall all
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samples to be taken by the Response Agencies (and their authorized representatives) of any
samples collected by the Respondent in implementing this Consent Order. All split samples of
Respondent’s shall be analyzed by the methods identified in the EPA-approved QAPP.

45.  Respondent may assert a claim of business confidentiality covering part or all of
the information submitted to the Response Agencies pursuant to the terms of this Consent Order
under 40 C.F.R. § 2.203, provided such claim is allowed by Section 104(e)(7) of CERCLA,

42 U.S.C. § 9604(e)(7). This claim shall be asserted in the manner described by 40 C.F.R.

§ 2.203(b) and substantiated at the time the claim is made. Information determined to be
confidential by EPA will be given the protection specified in 40 C.F.R. Part 2. If no such claim
accompanies the information when it is submitted to the Response Agencies, it may be made
available to the public by EPA or the State without further notice to the Respondent. Respondent
agrees not to assert confidentiality claims with respect to any data related to Operable Unit 1
conditions, sampling, or monitoring.

46. In entering into this Consent Order, Respondent waives any objections to the
quality of any data gathered, generated, or evaluated by EPA, the State or Respondent in the
performance or oversight of the work that has been verified according to the quality
assurance/quality control (QA/QC) procedures required by the Consent Order or any'Work Plan
approved by the Response Agencies. If Respondent objects to any data relating to the RD,
Respondent shall submit to the Response Agencies a report that identifies and explains its
objections, describes the acceptable-uses of the data, if any, and identifies any limitations to the
use of the data. The report must be submitted to the Response Agencies within thirty (30) days
of the monthly progress report or such other report as may contain the data.

47.  Respondent may assert that certain documents, records and other information are
privileged under the attorney-client privilege or the work product doctrine. If Respondent asserts '
such a privilege, in lieu of providing documents, it shall inform the Response Agencies that it is
claiming certain documents as privileged and shall, upon request, provxde the Response Agencies
w1th the following:

a. The title of the document'

b. The date. of the document record, or mformatlon »

c. The name and t1t1e of the author of the ‘document, record; or-mformatton | ‘,:' :
d. The name and txtle of each addressee and recxpxent

€. A descnptlon of the contents of the document record, or mformettonv and

f. The privilege-asserted by the 'Reépondent

48.  Failure to challenge Respondent’s assertion of privilege by EPA or WDNR dunng'
the implementation of the RD does not waive the Response Agencies’ nght to challenge the “
assemon during the implementation of the Remedial Action..

-12-



X11. ACCESS

49. To the extent that Operable Unit 1 or other on-site and off-site areas where work
is to be performed is presently owned by parties other than Respondent, Respondent shall obtain,
or use its best efforts to obtain, access agreements from the present owners within sixty (60) days
of approval of the RD Work Plan. For purposes of this Paragraph, “best efforts” includes the
' payment of reasonable sums of money in consideration of access. Access agreements shall
provide access for the Response Agencies and all authorized representatives of the Response
Agencies. Respondent shall immediately notify the Response Agencies if, after using its best
efforts, it is unable to obtain such agreements. Respondent shall describe in writing its efforts to
obtain access. The Response Agencies may then assist Respondent in gaining access, to the
extent necessary to effectuate the activities required by this Consent Order, using such means as
- the Response Agencies deem appropriate. All costs incurred, direct or indirect, by the United
States or the State in obtaining such access including, but not limited to, the cost of attorney time
and the amount of monetary consideration paid or just compensation shall be considered Future
Response Costs. In accordance with Paragraph 53 (Liability for Future Response Costs),
Respondent may be required to reimburse the United States and the State for all such Future
Response Costs. s

50. At all reasonable times the Response Agencies and their authorized

representatives shall have the authority to enter and freely move about all property owned by

‘Respondent at-Operable Unit 1 and at any other on-site and off-site-areas where work, if any, is
beii:g performed, for the purposes of inspecting conditions, activities, the results of activities,
records, operating logs, and contracts related to Operable Unit 1 pursuant to this Consent Order;
reviewing Respondent’s progress in carrying out the terms of this Consent Order; conductmg
tests as the Response Agencies or their authorized representatives deem necessary; using a
camera, sound recording device or other documentary type equipment for purposes of
documenting the Work; and verifying the data submitted to the Response Agencies by
Respondent. Respondent shall allow these persons to inspect and copy all records, files,
photographs, documents, sampling and monitoring data, and other writings related to work
undertaken in carrying out this Consent Order, subject to Paragraph Nos. 43-48. Nothing herein
shall be interpreted as limiting or affecting the Response Agencies’ right of entry or inspection

_authority under federal law or state law. All individuals with access to Operable Unit 1 under
this paragraph shall comply with all approved health and safety plans.

XIII. COMPLIANCE WITH APPLICABLE LAWS

51.  Respondent shall perform all Work under this Consent Order in compliance with
applicable federal, state and local laws, ordinances, or regulations. In the event a conflict arises
- between these laws, ordinances, or regulations, Respondent shall comply with the more stringent
law, ordinance, or regulatlon unless otherwise approved by EPA.

52. Respondent shall be responsible for obtammg state and local permits necessary
for the performance of any off-site work, and for complying with the substantive provisions of
state and local permit regulations for any on-site work, The standards and provisions of
Section XVI (Force Majeure) shall govern delays in obtaining such permits. The Response
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Agencies shall cooperate with Respondent and endeavor to expedite the issuance of permits for
off-site work within their respective jurisdictions.

XIV. FUTURE RESPONSE COSTS

‘ 53. Llablhty for Future Response Costs. If a Consent Decree addressing Remedial
Action in OU1 is not entered by the U.S. District Court for the Eastern District of Wisconsin (the
“Court”) within one year of the Effective Date or such-additional time as agreed by the Parties in
writing, Respondent shall be liable for Future Response Costs (as defined in this Consent Order)
and Respondent shall make direct payments to EPA and the State for any Future Response Costs
incurred by the United States or the State, to the extent such costs are not inconsistent with the
National Contingency Plan. If, however, the Court does enter such a Consent Decree within one
year of the Effective Date (or such additional time as agreed by the Parties in writing), this
Section shall be deemed null and void.

54. Pavment of Future R_esponse Costs.

a. Payments to EPA. On a periodic basis, the United States will send
Respondent a bill requiring payment that includes an EPA cost summary, which includes direct
and indirect costs incurred by EPA and its contractors, and a DOJ cost summary, which reflects
costs incurred by DOJ and its contractors, if any. Respondent shall make all payments within
forty-five (45) days of Respondent’s receipt of each bill requmng payment, except as otherwise
provrded by Paragraph 55.

- b. Payments to the State. On a periodic basis, the State will send Respondent
a bill requiring payment that includes a WDNR cost summary, which includes direct and indirect
- costs incurred by WDNR and its contractors, and a WDOJ cost summary, which reflects costs
incurred by WDOJ and its contractors, if any. Respondent shall make all payments within forty-
five (45) days of Respondent’s receipt of each bill requmng payment except as otherwrse
pr0v1ded by Paragraph 55 ‘

- 285 _Dlsputes Regardmg Future Regp_gnse Costs Responde_ may. payment of-
any Future Response Costs under Paragraph 54if it determmes that the Umted States or the State

- fortyéﬁve (45) days of recelpt of the. brll and must be sent to the. Umted Sta s (if the.
‘. States aceountmg is bemg drsputed) or’ to the State (1f the State s accountm 18 bein

specrﬁcally 1dent1fy the contested Future Responsé Costs and the basis for objectlon In the
- event of an objection, all uncontested Future Response Costs shall 1mmed1ately be paid to the
, _'Umted States or the State in the manner descnbed in Paragraph 56 Upon submlttmg a notlce of

resolutron of the d1spute all sums due (wrth accrued Interest)'shall be paid’ 'E A (1f the Umted "

" States’ cost are disputed) or to the State (if the State’s costs are d1sputed) n the manner’

described i in Paragraph 56. If Réspondent prevails concerning any aspect of the contested costs,
the portlon of the costs'(plus associated accrued Interest) for which they did not preva11 shall be

-14-

that L




disbursed to EPA or the State, as appropriate, in the manner described in Paragraph 56; and the
amount that was successfully contested need not be paid to EPA or to the State. The dispute
resolution procedures set forth in this Paragraph in conjunction with the procedures set forth in
Section XV (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes
regarding reimbursement of the United States and the State for their Future Response Costs.

56.  Payment Instructions.

' a. Payments to EPA. All payments to EPA under this Section or under
Section XVII (Stipulated Penalties) shall: (1) be made by a certified or cashier’s check or checks
made payable to “EPA Hazardous Substance Superfund;” (2) reference the Lower Fox River and
Green Bay Site, EPA Site/Spill ID Number A565, and DOJ Case Number 90-11-2-1045/2;

(3) indicate that the payment is being made pursuant to this Consent Order with WTM 1
Company; and (4) be sent to: . .

uUs. Envir'onmental Protection Agency, Region 5
Program Accounting and Analysis Branch

P.O. Box 70753

Chicago, IL 60673

At the time of payment, Respondent shall ensure that notice that payme'nt has been made is sent
to DOJ and EPA in accordance with Section XXV (Notices and Submissions) and to:

Financial Management Officer

U.S. Environmental Protection Agency, Region 5
.Mail Code MF-10J

77 W. Jackson Blvd.

Chicago, IL 60604

: b. Payments to the State. All payments to the State under thls Section or .
‘under Section XVII (Stipulated Penalties) shall: (1) be made by a certified or cashier’s check or

-checks made payable to “Wisconsin Department of Natural Resources;” (2) teference the Lower

Fox River and Green Bay Site; (3) indicate that the payment is bemg made pursuant to this
:Consent Order with WTM I Company, and (4) be se'nt to: SR .

Gregory Hlll '

WDNR Project Coordinator

Wlsconsm Department of Natural Resources :

P. O Box 7921 ©1018. Webster St
*-Madison, WI 53707- 7921 " Madison, WI 53703

(Regular Mall) . (Over-Night Mail)

At the tlme of payment, Respondent shall ensure that notice that payment has been made issent
to the-State in accordance with Section XXV (Notrces and Submlssrons) :
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- 1esolution of the dlspute as pro

XV. DISPUTE RESOLUTION

57.  The parties to this Consent Order shall attempt to resolve, expeditiously,
informally, and in good faith, any disagreements concerning this Consent Order.

58.  Any disputes concerning activities or deliverables required under this Consent

Order for which Dispute Resolution has been expressly provided for, shall be resolved as
follows: Respondent shall notify the Response Agencies in writing of its objection(s) within
fourteen (14). calendar days of such action, unless the objection(s) has (have) been informally
resolved. This written notice shall include a statement of the issues in dispute, the relevant facts
~ upon which the dispute is based, all factual data, analysis or opinion supporting Respondent’s
position, and all supporting documentation on which Respondent relies. The Response Agencies
shall submit their Statement of Position, including supporting documentation, no later than
fourteen (14) calendar days after receipt of Respondent’s written notice of dispute. Respondent
fmay submit a response to the Response Agencies’ Statement of Position within five (5) business
days after receipt of the Statement. During the five (5) business days following recerpt of the
Response Agencies’ Statement of Position, the parties shall attempt to negotiate, in good faith, a
resolution of their differences. The time periods for exchange of written documents may be
extended by agreement of all parties.

59.  An administrative record of any dispute under this Section shall be maintained by
"EPA and shall contain the notice of objections and accompanying materials, the Statement of

Position, any other cotrespondence between the Response Agencies and Respondent regarding
the dispute, and all supporting documentation. The administrative record shall be available for
inspection by all parties. If the Response Agencies do not concur with the pos1t10n of ..
Respondent, the Division Director for the Office of Superfund, EPA Region V, in consultation
with the Secretary of the WDNR, shall resolve the dispute based upon the administrative record
and consistent with the terms and-objectives of this Consent Order, and shall provide written
notification of such resolution to Respondent.

...+ -60. . - Respondent’s obligations under this Consent Order other than the obhgatlons
e affected by 1 the (dispute;, shall not be tolled by submission of any objection for dlSp ”
" under this Section. Elements of Work and/or obligations not affected by the dispute
completed in-accordance with th vc;,schedule contained in the Statement of Work.. F ollowmg
ded by this Section, Respondent shall fulﬁll the reqmrement
“that was the subject of the dlspute in accordance w1th the agreement réached or with EPA’s -
dec1s1on whichever occurs. e

XV FORCE MAJEURE

61.  Respondent agrees to perform all requirements 1 under this Consent Order w1thm
the time limits established under this Consent Order, unless the performance is dela edbya -

_ force majeure. For purposes of this Consent Order, aforce majeure is defined as an_ event .
arising from causes beyond the control of Respondent or of any entity controlled by Respondent o
.including but not limited to its contractors and subcontractors, that delays or prevents

performance of any obhgatlon under this Consent Order despite Respondent s best efforts to
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fulfill the obligation. Force majeure does not include financial 1nab111ty to complete the
response actions or increased cost of performance.

62.  Ifany event occurs or has occurred that may delay the performance of any
obligation under this Consent Order, whether or not caused by a force majeure event,
Respondent shall notify the Response Agencies orally within seven (7) business days of when
Respondent first knew that the event might cause a delay. Within fourteen (14) calendar days
thereafter, Respondent shall provide to the Response Agencies in writing an explanation and
description of the reasons for the delay; the anticipated duration of the delay; all actions taken or
to be taken to prevent or minimize the delay; a schedule for implementation of any measures to

~be taken to prevent or mitigate the delay or the effect of the delay; Respondent’s rationale for
attributing such delay to a force majeure event if it intends to assert such a claim; and a statement
as to whether, in Respondent’s opinion, such event may cause or contribute to,an endangerment
to public health, welfare or the environment. Failure to comply with the above requirements
‘shall preclude Respondent from asserting any claim of force majeure for that event for the period
of time of such failure to comply and for any additional delay caused by such failure.

63. IfEPA, following consultation with the State, agrees that the delay or anticipated
delay is attributable to a force majeure event, the time for performance of the obligations under
this Consent Order that are affected by the force majeure event will be extended by the Response
Agencies for such time as is necessary to complete those obligations. An extension of the time
- for performance of the obligations affected by the force majeure event shall not, of itself, extend
the time for performance of any other obligation. If EPA, following consultation with the State,
does not agree that the delay or anticipated delay has been or will be caused by a force majeure
event, EPA will notify Respondent in writing of its decision. If EPA, following consultation
with the State, agrees that the delay is attributable to a force majeure event, EPA will notify

-Respondent in writing of the length of the extension, if any, for performance of the obligations
affected by the force majeure event.

XVIL STIPULATED PENALTIES

Lo 64, Respondcnt shall be hable for payment mto the Hazardous Substances Superfund )
' administered by EPA of the sums set forth below as stipulated penaltles for each we -
‘thereof that Respondent fails to comply with a work schedule or payment schedule in accordance

* “wyith the Tequirements contamed in this Consent Order unless the Response Agenc1es determme

- that such a failure or delay is attributable to force majeure as defined in Section XVIoris’

- -otherwise approved by EPA. Such sums shall be due and payable within thirty (30) days of

: \recexpt of written notification ﬁ:om EPA specifically 1dent1fy1ng the noncompliance and-

- assessing penalties, unless Respondent invokes the procedures of Section XV (Dispute
Resolution). For failure to submit the final RD Work Plan on schedule stlpulated penaltles shall
_accrue in the amount of $1,000 per day for the first 7 days and $2,500 per day for each-day .

R thereaﬁer Stlpulated penalties for all other matters shall accrue in the amount of $1; 000.00 for
- the first week or -part thereof, and $1,500.00 for each week or part thereof thereafter. Stlpulated
o 7.'pena1t1es shall begin to accrue on the day that performance is dueora violation ¢ occurs and

7 extends through the penod of correction.
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65.  The stipulated penalties set forth herein shall not preclude the Agencies from
electing to pursue any other remedy or sanction because of Respondent’s failure to comply with
any of the terms of this Consent Order, including a suit to enforce the terms of this Consent
Order. Said stipulated penalties shall not preclude the EPA from seeking statutory penalties up -

 to the amount authorized by law if Respondent fails to comply with any requirements of this
. Consent Order. Provided, however, that the United States shall not seek civil penalties pursuant
to Section 122(1) of CERCLA for any violation for which a stipulated penalty is provided herein,
except in the case of a willful violation of this Consent Order.

66.  Upon receipt of written demand from EPA, Respondent shall make payment to
EPA within thirty (30) days and interest shall accrue on late payments. Payments shall be made
in accordance with instructions provided by EPA in the written demand. If Respondent fails to
pay stipulated penalties when due, EPA may institute proceedings to collect the penalties, as well
as interest:” -

67. Evenif v1olat10ns are simultaneous, separate penalties shall accrue for separate
violations of this Consent Order. Penalties shall accrue regardless of whether EPA has notified
Respondent of a violation or act of noncompliance. The payment of penalties shall not alter in
~ any way Respondent’s obligation to complete the performance of any work required under this
Consent Order. Stipulated penalties shall accrue during any dispute resolution period concerning
the particular penalties at issue, but need not be paid until fifteen (15) days after the dispute is
resolved by agreement or by receipt of EPA’s decision. If Respondent prevails upon resolution;"
Respondent shall pay only such penalties as the resolution requires. In its unreviewable
discretion, EPA may waive its rights to demand all or a portion of the stipulated penaltles due
under this Section.

XVIIL. COVENANT NOT TO SUE BY EPA

68.  In consideration of the actions that will be performed under the terms of this
Consent Order, and except as otherwise specifically provided in this Consent Order, EPA
~covenants not to sue or to take administrative action against Respondent pursuant to Sections 106

_ :__and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for performance 0 his ..

" covenant not to sue shall take effect upon the Effective Date and is conditioned upon the
, complete and satisfactory performance by Respondent of all obligations under this Consent -

- Order Th1s covenant not to sue extends only to Respondent and €S I not ex djto any other _

person. o :

XIX. RESERYATIONS OF RIGHTS BY EPA AND WDNR

69.  Exceptas spemﬁcally provided in th1s Consent Order, nothmg herem shall hrmt
 the power and authority of EPA or the United States to take, direct, or order all actions necessary
to protect public health, welfare, or the environment or to prevent, abate, or minimize an actual

- or threatened release of hazardous substances, pollutants or contaminants, or- hazardois or solid

. waste on, at, or from the Site. Further, nothmg herein shall. prevent EPA or WDNR from seeklng'
legal or equitable relief to enforce the terms of this Consent Order, from takmg other legal or '
- equitable action as it deems appropriate and necessary, or from requiring Respondent inthe
_future to perform additional actlvmes pursuant to CERCLA or any other applicable law.
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70.  The covenant not to sue set forth in Section XVIII above does not pertain to any
matters other than those expressly identified therein. EPA and WDNR reserve, and this Consent
Order is without prejudice to, all rights agamst Respondent with respect to all other matters,
mcludmg, but not limited to:

a. claims based on a failure by Respondent to meet a requirement of this
Consent Order;

- b. liability for past or future response costs incurred or paid by the United
States or the State for OU1 or for the Site (except for any Future Response
Costs paid pursuant to this Consent Order);

c. liability for performance of response action other than the Work;
d. ctiminal liability;
e. liability for damages for injury to, destruction of, or loss of natural

resources, and for the costs of any natural resource damage assessments;

f. liability arising from the past, present, or future disposal, release or threat
of release of Waste Materials outside of the Site; and

g. liability for costs incurred or to be incurred by EPA for costs of the |
Agency for Toxic Substances and Disease Registry related to the Site.

- T1. Work Takeover. In the event EPA, in consultation with WDNR, determines that'

' Respondent has ceased implementation of any portion of the Work, is seriously or repeatedly
“deficient or late in its performance of the Work, or is implemnenting the Work in a manner which
' may cause an endangerment to human health or the environment, EPA or WDNR may assume
the performance of all or any portion of the Work as the Response Agencies determine
necessary. Costs incurred by the United States or the State in performing the Work pursuant to.
this Paragraph shall be considered Future Response Costs. In accordance with Paragraph 53’
(Liability for Future Response Costs), Respondent may be required:to reimburse the United .
States and the State for all such Future Response Costs. Respondent may invoke the procedures

set forthin Section XV (Dispute Resolution) to dispute EPA’s determination that takeover.of: the_ T

‘Work is warranted under this Paragraph. Notwithstanding any other provision ‘of this Consent
_ Order, EPA and WDNR retain all authonty and reserve all rlghts to take any and all1 response '
: :-actlons authorized by law. "~~~ .

,,,,,

XX. COVENANT NOT TO'SUE BY RESPONDENT

. 72. Respondent covenants not to sue and agrees not to assert any claims or causes‘ of
. action against the United States or the State, or their contractors or employees W1th
- Work-or thls Consent Order mcludmg, but not lumted to:

: a. any dlrect or mdlrect claim for rermbursement from the Hazardous . . -
Substance Superfund estabhshed by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111
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112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2) 9607, 9611, 9612, or 9613 or any other
provision of law;

b. any claim arising out of the Work, including any claim under the United
States Constitution, the Constitution of the State of Wisconsin, the Tucker Act, 28 U.S.C.
§ 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at commmon law; or

c. any claim against the United States or the State pursuant to Sections 107
and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Work.

73.  These covenants not to sue shall not apply in the event the United States brings a
cause of action or issues an order pursuant to the reservations set forth in Paragraphs 70(b), (c),
and (e) — (g), but only to the extent that Respondent’s claims arise from the same response
action, response costs; or damages that the United States is seeking pursuant to the applicable
‘reservation.

. 74.  Nothing in this Agreement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U. S C.§9611, or
40 C.F.R. § 300.700(d).

XXI. OTHER CLAIMS

75.  Respondent waives all claims or demands for compensation under Sections 106, .
111 and 112 of CERCLA, 42 U.S.C. §§ 9606, 9611 and 9612 against the United States or the
Hazardous Substances Superfund established by Section 9507 of Title 26 of the United States
Code arising from activity performed pursuant to this Consent Order. This Consent Order- doés
not constitute any decision on preauthorization of funds under Section 11 1(a)(2) of CERCLA 42
U.S.C. § 9611(a)(2). Respondent further waives all other statutory and common law claims
against the Response Agencies, iricluding, but not limited to contribution and counterclauns
relating to or arising out of conduct of the Work.-

- 76. Nothmg in this Consent Order shall constltute or be construed asa release from
any claim, cause of action or dema.nd in law or equity against any person; firm; partnership, - -
subsidiary or corporation not a signatory to this Consent Order for any liability it may have
. arising out of or relating in ahy way to the generation, storage, treatment, handling,

transportation, release, or disposal of any hazardous substances pollutants or contaminants -
found at, taken to, or taken from Operable Unit 1. :

AR Respondent speé” lically reserves all i ghts and defenses that it may have
including but not limited to any rights to contest any Findings of Fact and Conclusions of Law
and Determinations set forth in Sections V and VI of this Consent Order in any proceeding other
than an action brought by EPA or the State to enforce this Consent Order. Under this Consent
Order, Respondent specxﬁcally reserves any right it may have to seek. rev1ew._‘ the ) medtal
action selected in the ROD as authorized by CERCLA Section 113(h) 42US.C. §°¢ 1:3(h),
other than in an action brought by EPA or the State to enforce this Consent Order o

78. - Each party to this Consent Order shall bear its own costs and attorneys fees. N

-20-



J

XXII. CONTRIBUTION PROTECTION AND EFFECT OF SETTLEMENT

79. The Parties agree that Respondent is entitled, as of the Effective Date, to .
protectlon from contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of
CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), for “matters addressed” in this Consent
Order. The “matters addressed” in this Consent Order are the Work. Nothing in this Consent
Order precludes the United States, the State, or Respondent from asserting any claims, causes of
action, or demands against any person not parties to this Consent Order for mdemmﬁcatmn '
contribution, or cOst recovery.

80. The Parties agree and acknowledge that the Response Agencies shall recognlze that
Respondent is entitled to full credit for all response costs incurred in performance of the
Remedial Design and all future response costs paid under this Consent Order, with such credit to
be applied against Respondent’s liabilities for response costs at the Site; provided, however, that
the credit ultimately recognized shall take into account the amount of any recoveries by
Respondent of any portion of such payments from other liable persons such as through a
recovery under Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 96707 and 9613.

XXMI. INDEMNIFICATION -

81. Respondent shall indemnify, save and hold harmless the United States, the State,

and their officials, agents, contractors, subcontractors, employees and representatives from any = .
and all claims or causes of action arising from, or on account of, negligent or other wrongful acts
or omissions of Respondent, its officers, directors, employees, agents, contractors, or
subcontractors, in carrying out actions pursuant to this Consent Order. In addition, Respondent
agrees to pay the United States and/or the State all costs incurred by the United States and/or the
State, including but not limited to attorneys fees and other expenses of litigation and settlement,
arising from or on account of claims made against the United States and/or the State based on
negligent or other wrongful acts or omissions of Respondent, its officers, directors, employees,
agents, contractors, subcontractors and any persons acting on their behalf or under their control,

in carrying out activities pursuant to this Consent Order. Neither the United States nor the State
shall be held out as a party to any contract entered into by or on behalf of Respondent in carrying
out activities pursuant to this Consent Order. Neither Respondent nor any such contractor shall
be considered an agent of the United States or the State.

82.  The United States and/or the State shall give Respondent notice of any claim for .
which the United States and/or the State plan to seek indemnification pursuant to this Section
and shall consult with Respondent pnor to settlmg such claim.

83. Respondent: WaiVes all claims against the United States and the State for damages
or reimbursement or for set-off of any payments made or to be made to the United States and/or
the State, arising from or on account of any contract, agreement, or arrangement between-
Respondent and any person for performance of response actions on or relating to the Site,
including, but not limited to, claims on account of construction delays. In addition, Respondent
shall indemnify and hold harmless the United States and the State with respect to any and all -
claims for damages or reimbursement arising from or.on account of any contract, agreement, or .

-21-



* arrangement between Respondent and any person for performance of response actions on or
relating to the Site, including, but not limited to, claims on account of construction delays.

XXIV. RECORD PRESERVATION

84.  Respondent shall preserve all records and documents which relate to
implementation of the RD at Operable Unit 1 for a minimum of ten (10) years following
completion of Remedial Action construction. Respondent shall acquire and retain copies of all
documents that relate to Remedial Design for Operable Unit 1 and are in the possession of its
employees, agents, accountants, contractors, or attorneys. After this 10-year period, Respondent
shall notify the Response Agencies at leas ninety (90) days before the documents are scheduled
to be destroyed. If EPA or WDNR request that the documents be saved, Respondent shall, at no
cost to the Response Agencies, give the Response Agen01es the documents or copies of the
documerits.

XXV. NOTICES AND SUBMISSIONS

85. Documents, including but not limited to reports, approvals, disapprovals, and
other correspondence which must be submitted under this Consent Order, shall be sent by
overnight delivery or certified mail, return receipt requested, to the following addressees or to
any other addressees which the Respondent, EPA, and WDNR designate in writing:

As to the United States:

James Hahnenberg

EPA Project Coordinator :
United States Environmental Protection Agency
77 West Jackson Blvd., mail code: SR-6J
Chicago, Illinois 60604-3590

Phone: (312) 353-4213

.FAX: (312) 886-4071

E-ma11 Hahncnberg James@gpa gov

' w1th a copy to

Roger Grimes (C-14])

Assistant Regional Counsel

U.S. Environmental Protection Agency
Region 5

77 West Jackson Blvd '
Chicago, IL 60604 '

Phone: (312) 886-6595

FAX: (312) 886-0747

E-mail: grimes.roger@epa.gov
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As to the State:

_Gregory Hill
WDNR Project Coordinator
Wisconsin Department of Natural Resources

P.O.Box 7921 . 101 S. Webster St.
Madison, WI 53707-7921 Madison, WI 53703
(Regular Mail) (Over-Night Mail)

Phone: (608) 267-9352
FAX: (608) 267-2800 .
E-mail: hillg@dnr.state.wi.us

As to the Respondent: \

J.P. Causey Jr..

Vice President & Secretary /WIMI Company
c/o Chesapeake Corporation

1021 E. Cary Street

Box 2350

Richmond, VA 23218-2350

Phone: (804) 697-1166

FAX: (804) 697-1192

E-mail: jp.causey@cskcorp.com

with a copy to:

Nancy K. Peterson

Quarles & Brady LLP

411 E. Wisconsin Ave.
Milwaukee, WI 53202-4497
Phone: (414) 277-5515

Fax: (414) 203-0190
E-mail: nkp@quarles.com

XXVI. EFFECTIVE DATE OF CONSENT ORDER

86.  This Consent Order shall become effective upon receipt by Respondent of the
Consent Order signed by the Director of the Superﬁmd Division, EPA, Region 5 and the
Secretary of the WDNR.

Xxvn ‘COMMUNITY RELATIONS

87. Respondent shall cooperate with the Response Agencies in providing: RD
‘information to the public. If requested by the Response Agencies, Respondent shall part101pate
in the preparation of all RD information disseminated to the public pertaining to Operable Unit 1.
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“XXVIIl. MODIFICATION OF CONSENT ORDER

88.  In addition to the procedures set forth in Section VIII (Project Coordinators),
Section IX (Work to be Performed), Section XV (Dispute Resolution) and Section XVI (Force
Majeure), this Consent Order may be amended by mutual agreement of the Parties.
Amendments shall be in writing and shall become effective on the date of execution by the
Response Agencies. Project Coordinators do not have the authority to sign amendments to the
Consent Order. '

89.  No informal advice, guidance, suggestions, or comments by the Response
Agencies regarding reports, plans, specifications, schedules, and any other writing submitted by
- the Respondent will be construed as relieving Respondent of its obligation to obtain such formal -
approval as may be required by this Consent Order. Any deliverables, plans, technical
memoranda, reports (other than progress reports), specifications, schedules and attachments
required by this Consent Order are, upon approval by the Response Agenc1es incorporated into
this Consent Order.

XXIX. NOTICE OF COMPLETION

90. At the request of Respondent, the Response Agencies shall promptly deterimine
whether all actions have been performed in accordance with this Consent Order, except for
certain continuing obligations required by this Consent Order (e.g., record retention). Any
request shall demonstrate in writing that such actions have been performed in accordance with
this Consent Order and shall be accompanied by the following attestation by a responsible
official for the Respondent: “I certify that the information contained in or accompanying this
certification is true, accurate, and complete.” Upon such determination by the Response
Agencies, the Response Agencies will promptly provide written notice to Respondent. Such
notice will not be unreasonably withheld. If the Response Agencies determine that any required
response activities have not been completed in accordance with this Consent Order, they will
notify Respondent, prov1de a list of the deficiencies, and require that Respondent correct such
deﬁcwnmes
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IN THE MATTER OF:
Administrative Order by Consent

Lower Fox River and Green Bay Site
AGREED AS STATED ABOVE:

WTM I Company
(f/k/a Wisconsin Tissue Mills Inc.)

m\.ﬂ\

Nam J P. Causey Jr.
Tltle Vice President

t

-~

.‘.‘§.
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IN THE MATTER OF:
Administrative Order by Consent

Lower Fox River and Green Bay Site
IT IS SO ORDERED AND AGREED:
U.S. ENVIRONMENTAL PROTECTION AGENCY

BY: 144 X l. /}‘74@.-— . DATE: _Ms
William E. Muno, Dire?for ‘ . , S
Superfund Division

U.S. Environmental Protection Agency

Region 5

N

WISCONSIN DEPARTMENT OF NATURAL RESOURCES

. S ) ‘—-’—'—, .
BY: DATE: 23 ‘
Scott Hassett, Secretary ,
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STATEMEI;IT OF . WORK
FOR THE REMEDIAL DESIGN FOR
OPERABLE UNIT 1 AT THE
LOWER FOX RIVER AND GREEN BAY SITE

BROWN, OUTAGAMIE, AND WINNEBAGO COUNTIES, WISCONSIN

L PURPOSE

This Statement of Work (SOW) sets forth the requirements. for the Remedial Design (RD) for all components of the
remedial action set forth in the Record of Decision (ROD) for Operable Unit 1 (OU1) of the Lower Fox River and
Green Bay Site (Site).! This ROD encompasses Operable Unit lran-d Operable Unit 2 and was signed by the Dt:puty
Administrator, Water Diyision, Wisconsin Department of Natural Resources (WDNR) and the Superfund Director
of EPA Region 5 on December 18, 2002 and December 20, 2002, res_pectively.2 “This SOW addresses only the
Remedial Design for OU1. The R-espondent shall develop the Remedial Design consistent with the ROD, the
..Consent Order, to which this SOW is attached (AOC), EPA Superfund Remedial Design and Remedial Action
Guidance, and any additional guidance provided by the Response Agencies in submitting deliverables for desrgning

aremedial action for the Site. This SOW does not include implementation of the remedy.

. = DESCRIPTION OF THE 'REIV_IEDIAL ACTION / PERFORMANCE S'_I‘ANDARDS

The Respondent shall design the remedy necessary to meet the Performance Standards and specifications set forth in

the ROD for OU1, as discussed below (A(ltematlve C2). The Remedial Desrgn shall address the tnmng and-

- ;"vrsequencmg of the remedral actron to account"for the multrfaceted and muln-year components of the remedy

. Appmpnate consrderatxon of the prowsmns of the contmgent ROD and such other work as proposed by Respondent o

under the AOC may also be mcorporated into the Remedial Desxgn process.

A
g S
S ay

: {

“Operable Unit 17 or “OUI” shall mean the Little Lake Butte des Morts redch of the Lower Fox. R1 er, s
delineated by the Record of Decision srgned by WDNR and EPA in December 2002 More specrﬁcally, OUlisthe
portion of the Lower Fox River (and the underlying River sediment) starting at the outlet of Lake Winnebago at the
Neéenah Dam and the Menasha Dam downstream to the Upper Appleton Dam, including sediment deposits A -

through H and POG. As so defined, OUl-is depicted in Figure 7-9 of the December 2002 Final Feasibrhty Study,

copy of which is attached to the- Consent Order as Attachment B.

2 Operable Units 3, 4, and 5 of the Lower Fox River and Green Bay Site will be addressed ina separate -
“Record of Decision. : o



OPERABLE UNIT 1 — LITTLE LAKE BUTTE DES MORTS, ALTERNATIVE C2 - Alternative C2 includes the removal of
sediment with PCB concentrations greater than the 1 ppm remedial action level (RAL), followed by dewatering and

off-site disposal of the sediment

. Site Mobilization and Preparation. The staging area for OU1 will be determined during the design stage.
Site preparation at the staging area witl include collecting soil éamples., securing the onshore property area
for equipment staging, and constructing the sediment dewatering facility, water treatment facilities, and

sediment storagé and truck loading areas

) Sediment Removal. Sediment removal will be conducted using a dredge (e.g., cutterhead or horizontal

auger or other method) or other suitable sediment removal equipment.
. Sediment Dewatering. Sediment that is removed will require dewatering.

. Water Treatment. Unless other arrangements can be made, water treatment will consist of flocculation,

clarification, sand ﬁltraﬁon, and treatment through activated carbon filters.

. ‘Sediment Disposal. Sediment disposal includes the loading and Irahsportation of the sediment to an NR

500 1andfill with Toxic Substances Control Act (TSCA) approval, if needed.

o Demobilization and Site Restoration. Demobilization and site restoration will involve removing all
equipment from the staging and work areas and restoring the site to, at a minimum, its original condition

before construction of the staging area commenced.

e nn’s‘ﬁtuﬁ&ﬁal'éont"fols‘aﬁd Mdhi’tbﬁng.‘ ‘Baseline mOnitdﬁﬁg 'wm'iﬁéiua‘e‘ pre- and i’;a*st'-’r‘emedial’“’-“ -
samphng of water sedlment1 and blologlca.l tissue. Momtonng durmg unplementatlon w1ll mclude air and .
surface water sampling. Plans for monitoring during and aﬁer constructlon will be developed dunng the i
Remedial Desngn and modlﬁed dunng and after construction, as appropnate Institutional controls may '
include access r¢stnct19ns, land use or water use restnctlons, dredging moratonums, fish consumption
T ,‘vadyi‘s_oﬁes, -and dbﬁiéstic water spppl')"féstrictions. Land and water use rc;strictionS and access Testrictions
may reqitire local or state leglslatlveactlonto prevent inappropriate use Of:jdé?é' pmentof ‘contaminated

-areas.



S Taék 2: Pre-Design Phase

. Achievement of Remedial Action Level Objective. The mass and volume to be remediated will be
. determined by (1) establishing a dredge elevation based on a RAL of 1 ppm or, if sampling conducted after
dredging is completed shows that the 1 ppm RAL has not been achieved, (2) by achieving a Surface

Weighted Av‘erage Concentration (SWAC) of 0.25 ppm.”

III. SCOPE OF REMEDIAL DESIGN

The Remedial Design shall be consistent with the ROD for OU1.: Specific tasks are described below.

Task 1: Remedial Design Work Plan

Within 60 days of recewmg Notice of Authorization to proceed with Remed1al Design, Respondent shall submlt a
complete Remedial De51gn Work Plan (RD Work Plan) to EPA and WDNR for their review and approval. The RD
Work Plan shall discuss how each component of the OU1 remedy will be addressed, identify tasks necessary for
completing the. pre-desxgn investigations and design work requlred by the ROD for OU1, and provide an overall
management strategy for completion of such tasks, The RD Work Plan shall also mclude a prolect schedule for each
major activity and submission of deliverables to be generated during the Remedial Design. The plan shall document

/ the responsibility and authority of all organizations and key personnel involved with the design and shall include a -
descripﬁon of qualifications of key personnel directing the Remedial Design, including Cnntractor personnél.
Respondent shall submit the RD Work Plan in accordance with Section X of the Consent Order and Section IV of
this SOW. Once EPA and WDNR approve the RD Work Plan, Respondent shall implement the plan in accordance.
w1th _d;e approved schedule therein. '

-~ On-or before July 21, 2003; Respondent shall submit a Pre-desngn Sampling Plan for OUl to WDNR and EPA for

thelr review and approval. Among other things, the Pre—demgn Samplmg Plan will descnbe necessary ﬁeld and »

analytical evaluations of sediment in OUl required for completion of the Remedial Design. The Pr_e-d__e31gn

» Sampling Plan will consist of the Quality Assurance Project Plan, Sampling and Analysis Plan, andHealth and, -

o Safety Plan. The Plan will not address baseline bathymetric and related surveys, which have been or will be

N

?  The Parties recognize that an Explanation of Significant Differences or ROD Amendment issued by the
Response Agencies could result in an alternative RAL or SWAC.

3
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performed by WDNR and/or EPA. 'Respondent shall submit any necessary modifications to these documents for

review and approval prior to implementing the pre-design invesﬁgaﬁon.

Validated sample results shall be submitted in accordance with provisions in Section X of the AOC. Following

~ completion of sampling and validation of data, Respondent shall submit a Basis of Design Report for approval by
the Response Agencies which shall include all information collected during the pre-design investigation, as well as
appropriate literature and design references. The Basis of Design report shall include the basis for designation of
specific sediment deposits in OU1 for remediation. The designation of sediment deposits for removal will be
subject to approval by the Response Agencies and be consistent with the Record of Decision for OU1. Presentation
of alternative remedial measures may be made for Response Agencies’-approya[ under the provisions of the

contingent ROD.

Task 3: Remedial Design Phases

Following completion of the Pre-Design Phase, Respondent shall prepare construction plans and specifications to
implement the Remedial Action at OU1 as described in the ROD and this SOW. Such plans and specifications shall
be submitted in accordanee with the schedule set forth in Section IV below. Subject to approval by EPA and
WDNR, Respondent may submit more than one set of design submittals reﬂecting different components of the_
Remedial Action. All design plans and specifications shall be developed consistent with EPA’s Superfund
Remedial Design and Remedial Action Guidance (OSWER Directive No. 9355.0-4A), except as otherwise specified

in this SOW and shall demonstrate that the Remedlal Action based on the ﬁnal Remedral Des:gn will meet all

' Performance Standards Respondent shall meet regularly w1th EPA and WDNR to dlSCUSS des1g11 lssues 7 G

If Respondent, consnstent wnth the ROD cappmg contmgency, proposes to leave any capped area in pl e

the final remedy either based on recharacterization and/or other information, Respondent shall prov1de a detalled
submlttal with technical justification supportmg sucha proposal to WDNR and EPA for review and approval Thls
subnnttal shall be consistent with ROD Sections 13.4 and 13. 5 and all appropnate EPA Guidance, and in accordance

with a schedule estabhshed in the approved RD Work Plan.

'-\.\ N B
5 - -

If Respondent, based on mvestlgatxon activities and assessments conducted dunng the design phase proposes that
altematnve remedial measures be designated by the Response Agencies for any portion of OU1, Respondent shali

provide a detailed submittal with technical justification supporting such a proposal to WDNR and EPA for review

-4-



and approval. The submittal shall be c'o;lsistent with all appropriate EPA Guidance. Approval of the proposal will
require either an Explanation of Significant Differences or 2 ROD Amendment by EPA and WDNR before it .
becomes effective. The submittal shall be in addition to all other submittals required by this SOW, and shall not
delay the submittal of other design documeg}ts. Respondent may make a submittal proposing alternate remedial
measures, and EPA and WDNR will cﬁnsi;ier the submittal, either.dun‘ng design or after the Final Design is

completed, but before remedial action commences in the portion(s) of OU1 addressed by the submittal.

A. Preliminary Design (50%)
Respondent shall submit the Preliminary Design for OU1 to EPA and WDNR for review and approval when the

design effort is approximately 50% complete. The Preliminary Design submittal shall include or discuss, ata

minimum, the following:
. Preliminary plans, drawings, and sketches, including design célculations;
. Results of studies and additional field sampling and analysis, if any, conducted after the Pre-
Design Phase;
. Desjgn assumptions and parameters, includingr desi_gn restrictions, process performance cn’teéia: '.

appropriate unit processes for the treatment train, and expected removal or treatment efficiencies

for both the process and waste (concentration and volume), as applicable;

' . Sediment Removal Verification Plan (in appropriate phase), including the proposed cleanup
verification methods (i.¢., probing methods) and compliance with Applicable or Relevant and

_ Appropriate Requirements (ARARs);

. Outline of required specifications;
. Proposed siting/loéé&bns of processes/construction activity; ' .
> . Mitigation Plan to restore habitats that have been physically unpacted by sediment reihoval

equipment or soil excavation equipment (not including the soft sédiment deposxts _théms,élves);
. Expected long-term monitoring and operation requirements;
. Real estate, easement, and permit requirements;

-5-



. . Preliminary construction schedule, including contracting strategy.

B. Pre-Figal Design (90%)
~ The Respondent shall submit the Pre-Final Design when the design effort is 90% complete. The Pre-Final Design =~

shall fully incorporate all Response Agency comments made to the Preliminary Design.

The Pre-Final Design submittals shall include those elements listed for the Preliminary Design, as well as the

* following:
. Draft anstruction Quality Assurance Prqject Plan;
. Final Health and Safety Plan;
. Final Contingency Plan;
. Final Sediment Removal Veriﬁeation Plan;
. Draft Operation and Maintenance Plan;
e Capital and Operation and Maintenance Cost Estimate. This cost estimate shall refine the .
Feasibility Study cost estimate to reflect the Gztail presented in the Pre-Final Design;
. Final Project Schedule for the construction and implementation of the Remedial Action addressed

in this SOW which identifies timing for initiation and completion of all critical path tasks. The

final pro_|ect schedule submitted as part of the Final Deslgn shall mclude specxﬁc dates for -

' complet\on of the pro;ect and major rmlestones Specnﬁc dates w111 assume and be dependant T

upon, a deﬁned start date.

C.  Final Design (100%) |

The Respondent shall submit the vFin;i"];)esign when the design effort is 100% complete. The Final besign shall
. fully mcorporate all Response Agency comments made to the Pre-F mal De31gn and shall include reprodumble
drawmgs and specifications sultable for bid advertisement. The Fmal Design submittals shall mclude those

* elements listed for the Pre-Final Design.



D. Content of Supporting Plans

1. Health and Safety Plan (HSP)

Respondent shall develop and submit to EPA /WDNR for review and comment a site-specific HSP which
is designed to protect eonstruction personnel and area residents from physical, chemical, and other hazards posed by
any work at the‘ Site during the RA. The Health and Safety Pian shall follow OSHA requirements as outlined in 29

CFR §§ 1910 and 1926.

2. Contingency Plan

Consistent with the Consent Order, Respondent shall develop end submit to EPA / WDNR for approval a
Contingency Plan that describes the nxitigation- procedures it will‘use in the event of an accident or emefgency at the
Site. The Contingency Plan may be incorporated into the HSP The final Contingency Plan shall be subrmtted pnor
to the start of construction, in accordance with the approved construction schedule. The Contingency Plan shall

include, at a minimum, the following:

a. Name of the persen or entity responsible for responding in the event of an emergency
incident;
b. Plan and date to meet with the local comimunity, including local; State and Federal

agencies involved in the Remedial Action, as well as local emergency squads and

hospitals; and,
c. First aid medical information
3. Construction Quality -Assurance Project Plan ‘(com)

Respondent shall develop and submit to EPA / WDNR for review and approval a draﬂ CQAPP wh1ch

_ _dcscnbes the sue spec:ﬁc components of the quahty assurance program that the Respondent sha]l use to ensurerthat :

the completed project meets or exceeds all design criteria, plans and specnﬁcatxons The final CQAPP shall be:

submitted in accordance with the approved RA Work Plan schedule. The CQAPP shall contam, at a minimum, the

following elements:

a. Responsibilities and authorities of all organizations and key personnel involved in the- -

construction of the Remedial Action:



b. Qualiﬁcétions of the Quality Assurance Official to'domonétrate that he/she pos;esses the
training and experience necessary to fulfill his/her identified responsibilities.

c. -~ Protocols for sampling and testing used to monitor the remedial action.

d. Identification of oroposed quality assurance sampling activities i_ncluding the sample size,
locations, frequency of testing, acceptance and rejection data sheets, problem
identification and corrective measures reports, evaluation reports, acceptance reports, and
final documentation.

e. Reporting requirements for CQAPP activities shall be described in detail in the CQAPP.
This shall include such items as daily summary reports, inspection data sheets, problem
i'dentiﬁcation and corrective measures reports, and design acceotance reports, and final
documentation. Provisions for the final storage of all QU1 cleanup records shall be
presented in the CQAPP.

4. Sediment Removal Verification Plan

Respondent shall develop and submit a Sediment Remov_al Verification Plan to EPA / WDNR for review
and approval. The purpose of the Sediment Removal Verification Plan is to provide a mechanism to ensure thot
Porfonnance Standards for the Remedial Action are met. Once aﬁproved, the Sediment RérhoVal Verification Plan
shall be implemented on the approved schedule. The Sediment Romoval Verification Plan shall include, at a

minimum:

- Quality Assurance Project Plan (may be part of RA QAPP);

b: Health and Safety Plan (may be part of RA HSP); and

c. Fleld Samplmg Plan. . 3 L . . ra o

v B SUMMARY OF MAJOR D LIVERAB JSCHEDULE
A summary of the project schedule and reportmg requuements for each phase of the OUl Remedial Action

contained in thls OU1 RD SOW is presented below The draft Pre—des1g11 Samplmg Plan wﬂl sequence the work so

_“that samples are first; collectcd and analyzed from Deposnt A/B. The portion of the desxgn necessa:y to commence S

construction of the remedial action in 2004 will be expedited on a schedule to be speclﬁed in the RD Work Plan.



Unless modified by the final RD Work Plan or otherwise approved in writing by the Project Coordinators, the

project schedule will be as follows:

Deliverable / Milestone

_Due Date (| caleﬁdar days)

Draft Pre-design Sampling Plan

July 21, 2003

Draft RD Work Plan

Sixty (60) days after receiving Notice of Authorization to
proceed thh RD
| Final RD Work Plan Thirty (30) days after the receipt of comments. .
Monthlvarogress Réports As described in the Consent Order and SOW.
-| Pre-design Sampling Initiate within thirty (30} days after receipt of Notice o'f
: ' Authorization to proceed with pre-design. investigation approved
in Pre-design Sampling Plan, but no earlier than August 4, 2003.
Basis of Design Report

l ‘Ninety (90) days after recelpt of validated data from the prc~

design mvestlgatlon

Preliminary Design (50%)

One hundred and elghty (180) days aﬁer receipt of validated data |

from the pre-design investigation or sixty (60) days after ~
approval.of the,Basxs of Design, wt_ngcht;y_e;,ls__ later. : w.:. o

Pre-Final Design (90%)

Ninety (90) days aﬂ:er recenpt of comments ﬁom EPA and o
WDNR on the Prehmmary De31gn for that ﬁhase SN
Final Design (100%) Thirty (30) days after receipt of comments from EPA énd

WDNR on the Pre-Final Design for that phase.
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Consent Decree Appendix G
Map of Operable Unit 1



& s Deposit E|-//
L S

[] Deposits

o Possible Equipment Access

Winnebago -

TSCA Areas 0.5 0 0.5 1 1.5 Kilometers
X1 Upland Staging e
Action Level Profile (ppb)

>;§g 0.5 0 0.5 1 Miles

< et ™ ———"
. oo
B -5.000 | ersmmee)

Dam Locations

Bridges
/\/ Railroads o ors TSR canbn st ygpa, | oreon 32, 1896,
./ Roads B e s o
[ etlands g

ate

Civil D|\_/|S|ons ' . e a7e
[ city . Natural Lower Fox River Sediment Management Area Overview: S
[__J Township A thermotstec | Resource & Green Bay Little Lake Butte des Morts e
[_Village At ot i Technology Feasibility Study 12/01

FIGURE 7-9 et




